UIdaho Law

Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs

12-19-2011

State v. Keithly Clerk's Record Dckt. 39033

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
Recommended Citation
"State v. Keithly Clerk's Record Dckt. 39033" (2011). Idaho Supreme Court Records & Briefs. 1113.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/1113

This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law.

I

J_af ---3

PREMECO

CL

T

OF THE

STATE 0

IDAHO
COP

0,

PL

and

APP

(39034);

T
ppealed/rom the District Court of the Fourlll Judicial Di trict of the
tale of Idaho in and/or Valley County.

Honorable Michael R. McLaughlin District Judge, Presiding

ppellant

PA L J. FITZER & STEPHANIE J. BO

(

Deputy

~~g9~

d,0$$/

~~6c::3~

IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Appellant,

v.

)

)
)
)
)

Supreme Court Docket No.
39033-2011
Valley County Docket No.
2011-148

)

DONALD MICHAEL KEITHLY,
Defendant-Respondent/Cross-Appellant.

STATE OF IDAHO,
Plaintiff-Appellant,

v.
YVETTE DAVIS,

)
)
)
)
)
)

)
)
)
)
)

Supreme Court Docket No.
39034-2011
Valley County Docket No.
2011-46

)

)
Defendant-Respondent/Cross-Appellant.

STATE OF IDAHO,
Plaintiff-Appellant,

v.
PATRICK COWLES,
Defendant-Respondent/Cross-Appellant.

STATE OF IDAHO,
Plaintiff-Appellant,
v.
MICHAEL SMITH,
Defendant-Respondent/Cross-Appellant.

)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Supreme Court Docket No.
39035-2011
Valley County Docket No.
2011-47

Supreme Court Docket No.
39036-2011
Valley County Docket No.
2011-48

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District of the
State of Idaho, in and for the County of Valley.

Honorable Michael R. McLaughlin, District Judge
Presiding

Matthew C. Williams
Valley County Prosecutor
P. 0. Box 1350
Cascade, ID 83611

Paul J. Fitzer/Stephanie J. Bonney
Moore Smith Buxton & Turcke
950 W. Bannock St, Suite 520
Boise, ID 83611

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT/
CROSS-APPELLANT

TABLE OF CONTENTS

CV-2011-148139033-2011
CV-2011-46/39034-2011

--------------------

40

CV-2011-47139035-2011

--------------------

94

CV-2011-48/39036-2011

--------------------

115

CV-2011-148/39033-2011

COMPLAINT FOR USURPATION OF OFFICE AND FOR DECLARATORY
AND INJUNCTIVE RELIEF

--------------------

CV-2011-148/39033-2011

DEFENDANT DONALD MICHAEL KEITHL Y'S ANSWER TO COMPLAINT
FOR USURPATION OF OFFICE AND FOR DECLARATORY AND
INJUNCTIVE RELIEF

--------------------

6

CV-2011-148/39033-2011

MEMORANDUM DECISION ON THE STATES' AND DEFENDANTS' JOINT - - - - - - - - - - - - - - - - - - - MOTIONS FOR SUMMARY JUDGMENT

11

CV-2011-148/39033-2011

JUDGMENT

24

CV-2011-148/39033-2011

NOTICE OF APPEAL

27

CV-2011-148/39033-2011

SUPREME COURT ORDER CONSOLIDATING APPEALS

31

CV-2011-148/39033-2011

NOTICE OF CROSS APPEAL

33

CV-2011-148/39033-2011

REGISTER OF ACTIONS

CV-2011-46/39034-2011

BLANK SEPARATOR PAGE

--------------------

38
40

CV-2011-46/39034-2011

COMPLAINT FOR USURPATION OF OFFICE AND FOR DE CLARATORY
AND INJUNCTIVE RELIEF

--------------------

41

CV-2011-46/39034-2011

DEFENDANT YVETTE DAVIS' ANSWER TO COMPLAINT FOR
USURPATION OF OFFICE AND FOR DECLARATORY AND INJUNCTIVE
RELIEF

--------------------

49

CV-2011-46/39034-2011

MEMORANDUM DECISION RE: STATE'S MOTION FOR PRELIMINARY
INJUNCTION

--------------------

59

CV-2011-46/39034-2011

MEMORANDUM DECISION ON THE ST ATES' AND DEFENDANTS' JOINT - - - - - - - - - - - - - - - - - - - MOTIONS FOR SUMMARY JUDGMENT

64

CV-2011-46139034-2011

JUDGMENT

--------------------

77

CV-2011-46/39034-2011

NOTICE OF APPEAL

--------------------

80

CV-2011-46/39034-2011

SUPREME COURT ORDER CONSOLIDATING APPEALS

--------------------

84

CV-2011-46/39034-2011

NOTICE OF CROSS APPEAL

--------------------

86

CV-2011-46/39034-2011

REGISTER OF ACTIONS

--------------------

91

CV-2011-46/39035-2011

BLANK SEPARATOR PAGE

--------------------

94

CV-2011-47/39035-2011

COMPLAINT FOR USURPATION OF OFFICE AND FOR DECLARATORY
AND INJUNCTIVE RELIEF

--------------------

95

TABLE OF CONTl:N

rs -

I

TABLE OF CONTENTS

CV-2011-47/39035-2011

DEFENDANT PATRICK COWLES' ANSWER TO COMPLAINT FOR
USURPATION OF OFFICE AND FOR DECLARATORY AND INJUNCTIVE
RELIEF

103

CV-2011-47/39035-2011

MEMORANDUM DECISION ON THE STATES' AND DEFENDANTS' JOINT - - - - - - - - - - - - - - - - - - - MOTIONS FOR SUMMARY JUDGMENT

113

CV-2011-47/39035-2011

JUDGMENT

126

CV-2011-47139035-2011

NOTICE OF APPEAL

129

CV-2011-47/39035-2011

SUPREME COURT ORDER CONSOLIDATING APPEALS

CV-2011-47/39035-2011

NOTICE OF CROSS APPEAL

133
135

CV-2011-47/39035-2011

REGISTER OF ACTIONS

140

CV-2011-47/39036-2011

BLANK SEPARATOR PAGE

CV-2011-48/39036-2011

COMPLAINT FOR USURPATION OF OFFICE AND FOR DECLARATORY
AND INJUNCTIVE RELIEF

142
143

CV-2011-48/39036-2011

DEFENDANT MICHAEL SMITH'S ANSWER TO COMPLAINT FOR
USURPATION OF OFFICE AND FOR DECLARATORY AND INJUNCTIVE
RELIEF

151

CV-2011-48/39036-2011

MEMORANDUM DECISION ON THE STATES' AND DEFENDANTS' JOINT - - - - - - - - - - - - - - - - - - - MOTIONS FOR SUMMARY JUDGMENT

161

CV-2011-48/39036-2011

JUDGMENT

CV-2011-48/39036-2011

NOTICE OF APPEAL

174
177

CV-2011-48/39036-2011

SUPREME COURT ORDER CONSOLIDATING APPEALS

CV-2011-48/39036-2011

NOTICE OF CROSS APPEAL

CV-2011-48/39036-2011

REGISTER OF ACTIONS
CLERK'S CERTIFICATE OF EXHIBITS
CLERK'S CERTIFICATE TO RECORD
CLERK'S CERTIFICATE OF SERVICE

182
184
189
191
193
195

TABLE OF CONTEN

rs )

INDEX

CV-2011-148139033-2011

1

CV-2011-46139034-2011

40

CV-2011-47/39035-2011

94
115

CV-2011-48/39036-2011
CV-2011-46/39034-2011

BLANK SE PARATOR PAGE

40

CV-2011-46/39035-2011

BLANK SEP ARA TOR PAGE

94

CV-2011-47/39036-2011

BLANK SEPARATOR PAGE

142

CLERK'S CERTIFICATE OF EXHIBITS

191

CLERK'S CERTIFICATE OF SERVICE

195

CLERK'S CERTIFICATE TO RECORD

193

CV-2011-148/39033-2011

COMPLAINT FOR USURPATION OF OFFICE AND FOR DECLARATORY
AND INJUNCTIVE RELIEF

CV-2011-46/39034-2011

COMPLAINT FOR USURPATION OF OFFICE AND FOR DECLARATORY
AND INJUNCTIVE RELIEF

41

CV-2011-47/39035-2011

COMPLAINT FOR USURPATION OF OFFICE AND FOR DECLARATORY
AND INJUNCTIVE RELIEF

95

CV-2011-48/39036-2011

COMPLAINT FOR USURPATION OF OFFICE AND FOR DECLARATORY
AND INJUNCTIVE RELIEF

143

CV-2011-148/39033-2011

DEFENDANT DONALD MICHAEL KEITHL Y'S ANSWER TO COMPLAINT
FOR USURPATION OF OFFICE AND FOR DECLARATORY AND
INJUNCTIVE RELIEF

6

CV-2011-48/39036-2011

DEFENDANT MICHAEL SMITH'S ANSWER TO COMPLAINT FOR
USURPATION OF OFFICE AND FOR DECLARATORY AND INJUNCTIVE
RELIEF

151

CV-2011-47/39035-2011

DEFENDANT PATRICK COWLES' ANSWER TO COMPLAINT FOR
USURPATION OF OFFICE AND FOR DECLARATORY AND INJUNCTIVE
RELIEF

103

CV-2011-46/39034-2011

DEFENDANT YVETTE DAVIS' ANSWER TO COMPLAINT FOR
USURPATION OF OFFICE AND FOR DECLARATORY AND INJUNCTIVE
RELIEF

49

CV-2011-148139033-2011

JUDGMENT

24

CV-2011-46139034-2011

JUDGMENT

77

CV-2011-47/39035-2011

JUDGMENT

126

CV-2011-48/39036-2011

JUDGMENT

174

CV-2011-148/39033-2011

MEMORANDUM DECISION ON THE STATES' AND DEFENDANTS' JOINT - - - - - - - - - - - - - - - - - - - -

11
INDEX

INDEX

MOTIONS FOR SUMMARY JUDGMENT
CV-2011-46/39034-2011

MEMORANDUM DECISION ON THE STATES' AND DEFENDANTS' JOINT - - - - - - - - - - - - - - - - - - - MOTIONS FOR SUMMARY JUDGMENT

64

CV-2011-47/39035-2011

MEMORANDUM DECISION ON THE STATES' AND DEFENDANTS' JOINT - - - - - - - - - - - - - - - - - - - MOTIONS FOR SUMMARY JUDGMENT

113

CV-2011-48/39036-2011

MEMORANDUM DECISION ON THE STATES' AND DEFENDANTS' JOINT - - - - - - - - - - - - - - - - - - MOTIONS FOR SUMMARY JUDGMENT

161

CV-2011-46/39034-2011

MEMORANDUM DECISION RE: STATE'S MOTION FOR PRELIMINARY
INJUNCTION

CV-2011-148/39033-2011

NOTICE OF APPEAL

CV-2011-46/39034-2011

NOTICE OF APPEAL

CV-2011-47/39035-2011

NOTICE OF APPEAL

CV-2011-48/39036-2011

NOTICE OF APPEAL

CV-2011-148/39033-2011

NOTICE OF CROSS APPEAL

CV-2011-46/39034-2011

NOTICE OF CROSS APPEAL

CV-2011-47/39035-2011

NOTICE OF CROSS APPEAL

CV-2011-48/39036-2011

NOTICE OF CROSS APPEAL

CV-2011-148/39033-2011

REGISTER OF ACTIONS

CV-2011-46/39034-2011

REGISTER OF ACTIONS

CV-2011-47139035-2011

REGISTER OF ACTIONS

CV-2011-48/39036-2011
CV-2011-148/39033-2011

--------------------

.. ___________________

----------------------------------------------------------------------------

59

27
80
129
177
33

----------------------------------------------------- - - --------------------

86
135

91
140

REGISTER OF ACTIONS

--------------------------------------.. - .. - - --------------

SUPREME COURT ORDER CONSOLIDATING APPEALS

--------------------

31

CV-2011-46/39034-2011

SUPREME COURT ORDER CONSOLIDATING APPEALS

--------------------

84

CV-2011-47/39035-2011

SUPREME COURT ORDER CONSOLIDATING APPEALS

-·------------------

133

CV-2011-48/39036-2011

SUPREME COURT ORDER CONSOLIDATING APPEALS

--------------------

182

184
38

189

INDEX - -,

MATTHEW C. WILLIAMS, ISB # 6271
Valley County Prosecuting Attorney
KENNETH R. ARMENT, ISB # 3394
Valley County Deputy Prosecuting Attorney
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STA TE OF IDAHO, IN AND FOR VALLEY COUNTY

THE ST ATE OF IDAHO,

)
)

Plaintiff,

)
)
)
)

vs.
DONALD MICHAEL KEITHLY,
Defendant.

)
)
)
)

COMPLAINT FOR USURPATION OF
OFFICE AND FOR DECLARATORY
AND INJUNCITVE RELIEFF

~~~~~~~~~~~~~-)

COMES NOW THE PLAINTIFF, the people in the name of the State of Idaho, by and
through Matthew C. Williams, Valley County Prosecuting Attorney (hereinafter VCPA), and
Complain and Allege as follows:
SUBECT MATTER. JURISDICTION AND VENUE
I.
This is an action for usurpation of the Office of Director, subdistrict ( 1), of the Southern
Valley County Recreational District (hereinafter referred to as the --svCRD") by the Defendant
DONALD MICHAEL KEITHLY. in his individual capacity. Pursuant to Idaho Code § 6-602 the
action is brought by the local Prosecuting Attorney on behalf of the people of the State of Idaho
for holding and/or exercising the official office without authority of law.

I
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II.
The Defendant holds an official political office with a political subdivision located in
Valley County, Idaho as a member of the Board of Directors for subdistrict ( 1) for the SVC RD.
The Defendant also resides in Valley County, Idaho. Assuming adequate service of process, the
Court has personal jurisdiction over the Defendant.

III.
As this action involves the office of a political subdivision located in Valley County, the
only proper venue lies in the District Court, Fourth Judicial District, in and for Valley County.
Declaratory relief is requested pursuant to The Declaratory Judgments Act, Idaho Code §§ 101201, et seq. The Court may order preliminary injunctive relief pursuant to Rule 65, IRCP. This
is a personal action brought against the Defendant for his individual usurpation of office and is
not an action against the SVCRD.
IV.
In late February or the first part of March, 2011, the Defendant was nominally appointed
to fill the position of SVCRD director, subdistrict (1) by directors Yvette Davis and Patrick
Cowles by a vote of 2-0. Yvette Davis, however, had previously been illegally appointed to fill
the interim board position for subdistrict (3) after her previous term for the office had expired
and the SVCRD had declared the position vacant. As the November 2010 election had been
missed by the SVCRD, the SVCRD attempted to cure, without coordination with the VCPA, the
missed election by declaring the position vacant at the end of the term on January 1, 2011 and
then Ms. Davis was reappointed in the new term (with no public announcement of the vacant
position) pending a special election in May 2011, under the stated authority of Idaho Code § 311405. As a matter of law, however, Idaho Code § 31-1405 does not authorize such appointment,
but expressly prohibits it in these circumstances.
V.

Consequently, as a matter of law, Ms. Davis had no legal authority to be a board member
at the time of the Defendant's appointment to subdistrict (1) director, and as a matter of law, she
was disqualified from voting and her vote must not count. By operation of law. at best, only one

2
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director could vote (Patrick Cowles, who also a defendant in another usurpation action for his
nominal position) and a single vote of 1-0 is not sufficient to validly appoint the Defendant.
Furthermore, with only one eligible director appearing at the meeting, there was a lack of quorum
and the meeting could not be conducted as a matter of law based upon the same situation.

ATTORNEY FEES AND COSTS
VI.
Plaintiff is entitled to an award of reasonable attorney fees and costs for the successful
prosecution of this action in accordance with Idaho Code§§ 12-117; 12-120; 12-121; the Idaho
Rules of Civil Procedure, Rule 54; and Idaho Code§ 6-608.
VII.
Plaintiff has reason to believe, as alleged in this Complaint and for the reasons given, that
the Office of Director of subdistict (I) is currently being held and exercised by the Defendant
Donald Michael Keithly without authority of law and that the Court should find that the
Defendant has therefore usurped the public official position without authority of law, oust the
Defendant from his nominal office and to hold Defendant responsible according to law.
COUNT ONE, USURPATION OF OFFICE
VIII.
Plaintiff realleges and incorporates by reference the allegations contained in paragraphs 1XV of Plaintiffs Complaint.

COUNT TWO, DECLARATORY RELIEF
IX.
Plaintiff realleges and incorporates by reference the allegations contained in paragraphs IXVII of Plaintiffs Complaint.

x.
Due to the events that have occurred with the SVCRD and the Board of Directors offices,
the Board legally may not function without a Board quorum and Defendant's appointment must
be declared void. Defendant consequently must be ousted form the office he holds without
authority of law. Plaintiff requests issuance of an appropriate Declaratory Judgment declaring
Defendant's official position vacant and providing for the appointment of viable directors by the

3
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Governor of the State of Idaho until such time as appropriate special elections may be held and
offices filled by election, in accordance with notice and election practices to be approved by this
Court.
XI.
The Plaintiff, on behalf of the people of the State of Idaho, may also be entitled to
ancillary declaratory relief which may be necessary to protect the public and counter existing or
potential ultra vires acts of the Defendant acting illegally without authority in the name of the
SVCRD but at the SVCRD's actual detriment, or of the SVC RD through the action of the
Defendant or their nominal legal counsel in violation of open meeting and ethics in government
laws or made without legal authority.
COUNT THREE, INJUNCTIVE RELIEF

XII.
Plaintiff realleges and incorporates by reference the allegations contained in paragraphs IXX of Plaintiffs Complaint.
XXII.
The Defendant never had legal authority to accept and hold the position of director of the
SVCRD and he has wrongfully usurped the office as a matter of law. The Public and SVCRD are
wronged so long as the Defendant is usurping the office of director. Plaintiff requests the
Defendant's ouster from the office as a usurper and seeks to have such order considered by the
Court at hearing on a temporary restraining order on April 28 at 2:00 PM; and further injunctive
relief until the case is resolved.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays that the Court enters Judgment against the Defendant and
makes any related orders in favor of the Plaintiff as follows:
( l) That Defendant has usurped his official position as a Director for the Board of
Directors for the Southern Valley County Recreational District, subdistrict ( 1);
(2) That the Court declare the Defendant's official position as vacant and that the
Governor of the State of Idaho should appoint a qualified elector to fill the official
position until adequate public notice and election opportunity is provided in

4
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accordance with the Court's decision and Idaho law;
(3) That the Court enter such declaratory and injunctive relief, including a temporary
restraining order ousting the Defendant from onice; and preliminary injunctive; or
injunctive orders as may be necessary to protect SVCRD patrons and assets, including
compliance with Idaho Open Meeting and Ethics in Government laws;
(4) That the Court impose the civil fine penalty, in the Court's discretion, up to the
authorized amount of $5,000.00 for the usurpation of the office upon the individual
Defendant for holding office without authority of law, holding the SVCRD harmless
from the statutory penalty; and prohibiting the SVCRD's attorneys from representing
Defendant in his private capacity in this case;
(5) That the Court award Plaintiff its costs and attorney fees for prosecution of this action
in accordance with Idaho Code §§ 12-117; 12-120; 12-121; 6-608; and Rule 54,
IRCP; and
(6) That the Court order such further and appropriate relief as the Court may deem
equitable in this case.

DATED this / g'1ay of April, 2011.
MATTHEW C. WILLIAMS
VALLEY COUNTY PROSECUTING ATTORNEY

~-~

Kenneth R. Arment
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ARC~E N. BANBURY, CLERK
'3y>~~U4~ Deputy

Stephanie J. Bonney. fSB #6037
Paul J. Fitzer. ISB #5675
Yf OORE SMITH BUXTON & TURCKE. CHARTERED
950 W. Bannock Street. Suite 520
Boise. Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202
ISB Nos.: 5675. 6563
Email: pjf(fmshtlaw.com
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No----

Casa No. _ _ _Inst.
F1100 ______.AM A~,,,

P.M.

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO. IN AND FOR THE COUNTY OF VALLEY

ST A TE OF IDAHO.

)

Plaintitt:

Case No. CV201 l-148C

)
V.

DONALD i\IICHAEL KEITIIL Y.
Defendant.

)
)
)
)
)

DEFENDANT DONALD MICHAEL
KEITHL Y'S ANS\VER TO COMPLAINT
FOR USURPATION OF OFFICE AND
FOR DECLARATORY AND
IN.JUNCTIVE RELIEF

~~~~~~~~~~~~~~~

COMES NOW. Defendant Donald Michael Keithly. ("Defendant") by and through his
undersigned counsel of record. Paul J. Fitzer. of the law firm of \IOORE S\IITH BUXTON &
TLRCKE. CHARTERED. in Answer to the Plaintiff's. Valley County Prosecuting Attorney
(.. VCPA") Complaint for Usurpation of Office and For Declaratory and Injunctive Relief
("Complaint") admits. denies and alleges as follovvs:

INTRODVCTION
The folknving defenses are not stated separately as to each claim for relief or allegation
of the Complaint. Nevertheless. the follo\ving defenses are applicable. where appropriate. to any
and all

l)f

VCPA ·s claims for relief Defendant. in asserting the following defenses. does not

A'iSWER - I

6

;:idmit that the hurdcn of proving the allegations or denials contained in the defenses is upon
them. but to the contrary. assert that by reason of said denials. and by reason of relevant
statutory and judicial authority. the burden of proving the facts. relevant to many, if not all of the
defenses and affirmative defenses and the burden of proving the inverse of the allegations
contained in many, if not alL of the defenses and affirmative defenses is upon VCPA in this
action.

FIRST DEFENSE
Defendant hereby denies each and every allegation contained in the Complaint whether
express or implied. that are not otherwise expressly admitted. denied or qualified herein.

SECOND DEFENSE
1.

Defendant denies Paragraph I in its entirety. In particular. Defendant denies that

an action of Usurpation of Office lies against the Defendant in his individual capacity for
procedural errors purportedly committed by the Southern Valley County Recreation District
r·SVCRD") during the election process in .2006 . .2008. and .2010 respectively. Defendant denies
that the VCPA has standing to challenge alleged defective election notices pursuant to I.C. § 6-

602.
!

Defendant admits paragraph II of the Complaint insofar as the Defendant is a

SRVCD Director and that this Court has personal jurisdiction. but denies the remainder of the
paragraph including any legal conclusions insinuated that the VCPA is empowered to bring this
action merely because the SRVCD is located in Valley County.
3.

[)efendant reallcges his ans\ver to the allegations contained in paragraphs I and II

and on that basis denies paragraph III as the VCPA does not have jurisdiction to bring a

ANSWER- 2

7

usurpation action against the SVC RD: an independl..'nt body politic of the state. or against any of
its directors in their individual capacity.
-L

Defendant denies Paragraph IV and purported legal conclusions therein other than

that the SVC RD appointed \like Keithly as Sub-District Director ( 1).
5.

Defendant denies Paragraph V of the Complaint in its entirety.

6.

Defendant deni\..'s Paragraph VL VIL VIIL IX. X. XL XIL and the entirety of

Plaintiffs Prayer for Relief.

AFFIRMATIVE DEFENSES
FIRST A FF IRMA TIVE DEFENSE
I.

The VCPA has failed to state a claim upon which relief can be granted.

SECOND AFFIRMATIVE DEFENSE
2.

The VCPA's causes of action do not present a justiciable case or controversy.

THIRD AFFIRMATIVE DEFENSE
3.

The VCPA ·s causes of action are barred by equitable defenses of estoppeL lac hes.

\Vaiver, and di11y hands.

FOl'RTH AFFIRMATIVE DEFENSE
..+.

The VCPA lacks standing to assert some or all of the claims set forth

111

its

Complaint.

FIFTH AFFIRMATIVE DEFENSE
5.

The VCPA·s cause of action is barred by the applicabll..' statute of limitations.

SIXTH AFFIR,IA TIVE DEFENSE
6.

The VCPA ·s cause of action is barred by prosecutorial and ethical misconduct.

SEVE'.'ITH AFFIR\IATIVE DEFENSE
7.
\:\SWER - 3

rhe VCPA has failed to join an indispensible party to \\it: the SVC RD.

8

EIGHTH AFFIRMATIVE DEFENSE
8.

The VCPA is in violation of the Idaho Rules of Professional Conduct in bringing

this action including. but not limited to, Rule 1. 7, 3. L 3.4, 3.6, 3.8 and 8.4.

RESERVATION TO A'.\IEND
Defendant reserves the right, after further discovery, to amend this Answer, or to add or
delete atlirmative defenses supported by the facts, and a failure to include all such defenses in
this Answer shall not be deemed a waiver of any right to further amend this Answer.

ATTORNEY'S FEES
Defendant has been required to use the services of an attorney in defense of this action.
Pursuant to Idaho Code§§ 12-117. 12-120, 12-121. Rule 11 and Rule 54(e) of the Idaho Rules of
Civil Procedure and other applicable law, Defendant is entitled to an mvard of its reasonable

.---

attornev· s fees and costs incurred in this action.

.

DATED this _ h d a y of ApriL 2011.

er
mey for Defendant

A.'\SWER--'
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I HEREBY CERTIFY that on the
Z day of April. 2011. I caused to be served a
true and correct copy of the foregoing ANSWER y the method indicated below, and addressed to
the following:
Matthew C. Williams
Valley County Prosecuting Attorney
Kenneth R. Arment
Valley County Deputy Prosecuting
Attorney
P.O. Box 1350
Cascade, Idaho 83611
Attorney/or Plaintiff'
Honorable Michael R. NkLaughlin
Ada County Courthouse
200 W. Front Street
Boise. ID 83 702

ANSWER- 5

/

lJ.S. Mail
Hand Delivered
___ Overnight Mail
Facsimile: (208)382-7124
E-mail: mwilliamsrc[co.valley.id.us
karmentrLi'.co. rnllev. id. us

--r

vl;.s. Mail
Hand Delivered
_ _ Overnight Mail
.... /_Facsimile: (208)287-7529
-:;r- E-mail: dcmclaum:([adaweb.net
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Case No.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DIS-fRfe+BF-+H@.J .-]~{-p-.M

3

STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

4

5
6
7

STATE OF IDAHO,

8

9

Plaintiff,
vs.

10

Case No. CV-11-046-C

MEMORANDUM DECISION ON
THE STATES' AND DEFENDANTS'
JOINT MOTIONS FOR SUMMARY
JUDGMENT

YVETTE DAVIS,
11

Defendant.

12
13

STATE OF IDAHO,
Case No. CV-11-047-C

14

Plaintiff,

15

vs.
16

PATRICK COWELS,
17

Defendant.

18

19

STATE OF IDAHO,
Case No. CV-11-48-C

20

Plaintiff,
21

vs.
22
23
24

MICHAEL SMITH.
Defendant.

25

26

II
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STATE OF IDAHO,
Case No. CV-11-148-C

2
3

Plaintiff,
vs.

4

DONALD MICHAEL KEITHLY,
5

Defendant.
6
7

APPEARANCES

8

For Plaintiff: Matthew Williams, Valley County Prosecuting Attorney
9

For Defendant: Paul J. Fitzer of Moore Smith Buxton & Turcke
10

This matter came on for hearing on cross Motions for Summary Judgment and
11
12
13

the Defendants' Motion to Dismiss on May 26, 2011. The Court took the matter under
advisement.
PROCEEDINGS

14

15

The Valley County Prosecutor (hereinafter referred to as the State), filed

16

Complaints for usurpation of office and for declaratory and injunctive relief against the

17

respective Defendants.

18

A Motion for Temporary Restraining Order and Notice of Hearing was filed on
19

April 18, 2011, setting the matter for hearing on April 28, 2011. At that hearing the
20

Court declined to grant the restraining order involving specifically Ms. Davis, the Court
21

22
23

finding that there was not a showing of irreparable harm or injury and that counsel for
the Defendants would not be disqualified.

24

The Defendants filed a Motion for Summary Judgment on April 26, 2011. The

25

State, on March 31, 2011, filed a Memorandum in Support of their Motion for Summary

26
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MEMORANDUM DECISION· CASE NOS. CV-11-046, 047, 048, 148 ·PAGE 2

Judgment. The both parties have filed affidavits and briefs in Opposition to the Motions
2

for Summary Judgment.

3

One of the claims asserted by the State has been rendered moot. Yvette Davis

4

stood for election in the May 17, 2011 and was defeated by Aaron Guest; thus, the

5

request that Ms. Davis' position be deemed to be vacated and that the Governor

6

appoint a qualified elector is now moot in light of that election.

7

8

STANDARD OF REVIEW

Summary judgment is appropriate

9

10
11

12
13

"if the pleadings, depositions, and admission on file, together with the
affidavits, if any, show that the re is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as a matter of law."
If the nonmoving party fails to provide a sufficient showing to establish the
essential elements of his or her case, judgment shall be granted to the
moving party.
Boise Tower Associates, LLC v. Timothy Hoagland, 147 Idaho 774, 779, 215 P.3d 494,

14

499 (2009).
15

Summary judgment will be granted only "if the pleadings, depositions, and
16

17

admissions on file, together with the affidavits, if any, show that there is no genuine

18

issue as to any material fact and that the moving party is entitled to a judgment as a

19

matter of law." l.R.C.P. 56(c). When considering a summary judgment motion, the trial

20

court must construe the record liberally in favor of the non-moving party and draw all

21

reasonable factual inferences in favor of such party.

22

Ass'n. v. Bear Lake County, 118 Idaho 343, 346, 796 P.2d 1016, 1019 (1990). The

23

Bear Lake West Homeowner's

motion will be denied if conflicting inferences may be drawn from the evidence or if

24

reasonable people might reach different conclusions. Parker v. Kokot, 117 Idaho 963,
25

793 P2d 195 (1990).
26
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13

The initial burden of establishing the absence of a genuine issue of material fact
2

rests with the moving party. Thomson v. Idaho Ins. Agency, Inc., 120 Idaho 527, 531,

3

887 P.2d 1034, 1038 (1994).

4

resists summary judgment has the responsibility to place in the record before the court

5

the existence of controverted material facts that require resolution at trial. Sparks v. St.

6

Luke's Reg'/ Med. Ctr., Ltd., 115 Idaho 505, 508, 768 P.2d 768, 771 (1988). The

7

8

If the moving party meets that burden, the party who

resisting party may not rely on his pleadings or merely assert the existence of facts
which might support his legal theory. Id. He must establish the existence of those facts

9

by deposition, affidavit, or otherwise. Id.; l.R.C.P. 56(e).

Supporting and opposing

10

11
12

affidavits must be made on personal knowledge and must set forth such facts as would
be admissible in evidence. l.R.C.P. 56(e).

13

A mere scintilla of evidence or a slight doubt as to the facts is not sufficient to

14

withstand summary judgment. Corbridge v. Clark Equip. Co., 112 Idaho 85, 87, 730

15

P.2d 1005, 1007 (1986).

16

summary judgment when the plaintiff fails to make a showing sufficient to establish the

17
18

Moreover, the existence of disputed facts will not defeat

existence of an element essential to his case, and on which he will bear the burden of
proof at trial. Pounds v. Denison, 120 Idaho 425, 426, 816 P.2d 982, 983 (1991).

19

UNDISPUTED FACTS
20
21
22

Yvette Davis has been a member of the Board of the Southern Valley County
Recreation District, hereinafter referred to as SVC RD, since its inception in 1998. On

23

April 14, 2010, the SVC RD accepted the resignation of Sue Patterson, the Sub-District

24

2 Director. The Board then appointed Patrick Cowles as the Sub-District 2 Director to

25

serve the remainder of the 2009 through 2013 term. Similarly, on March 8, 2011, the

26
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SVCRD Board appointed Mike Keithly as Director of Sub-District 1, to replace Mike
2

Smith; whose letter of resignation was accepted by the Board on February 25, 2011.

3

In the 2008 election process, only one declaration of candidacy was filed for

4

each sub-district; Michael Smith for Sub-District 1 and Jim Roberts for Sub-District 2.

5

No declaration of intent was received from a qualified write-in candidate. The SVCRD

6

published a notice of cancellation of the election on October 22, 2008, in the Long

7

8

Valley Advocate and Mr. Smith and Mr. Roberts were declared elected as Directors.

Mike Smith has since resigned and the Court will find, as a matter of law, the question

9

of whether he should be removed for usurpation of office is also moot.
10

Yvette Davis in the February 6, 2007 election, the SVCRD duly published the
11

12

Notice of Election Filing Deadline on December 101h and on December 27, 2006. Only

13

one declaration of candidacy was filed by Ms. Davis and no declaration of intent was

14

received from a qualified write-in candidate.

15

4306(2) the election was cancelled and Ms. Davis was declared elected as director.

Thus, pursuant to Idaho Code § 31-

16

The State contends that over a series of years, there were violations of the

17

notice of election and other irregularities by the SVCRD as to each of the director

18

positions for the district Specifically, they point out that in 2006, there was not a notice

19

of election filing deadline published, that Ms. Davis did not file a timely declaration of
20

candidacy and no election was held for the office of director for Sub-District 3. The
21
22
23
24

State further asserts that the SVCRD did not meet the alternative election requirements
for the Defendant Yvette Davis to hold the position and that the notice submitted for
replacements of the election was not for the position as a director but rather, the public

25
26

15
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notice stated the position was for the office of president of the SVCRD.
2
3

1

Because only

one candidate filed a notice of cancellation of the election for the office was published,
however, the notice said that the cancellation was for the "president" position.

4

In 2010, the SVC RD also failed to timely publish a notice of candidate filing

5

deadlines for the Sub-District 3 position in time for the November 2010, election. When

6

the SVCRD became aware that this election was required on September 14, 2010, the

7

8
9

notice of candidacy filing publication deadlines for the November 2, 2010 election had
already passed.

The publication notice should have been published August 18th

1

through the 25 h as well as the last day for candidates to file written declarations which
10

was to occur on or before September 1, 2010. Because of this, the November 2, 201 O
11
12

election could not take place. As a result of this, an election was rescheduled to the

13

next earliest available election date, May 17, 2011. All notices for that election were

14

properly published and the election was scheduled.

15

In addition, the State asserts that for Sub-District 1, the Director, Mike Smith,

16

usurped his position because of an erroneous publication in 2008 regarding the notice

17

of candidate filing deadline. This notice was published five days early as pointed out for

18
19

the 2009-2013 term for Sub-District 1.

The SVCRD published a notice of election
1

deadline for November 4, 2008 election in the August 13 h edition of the Long Valley
20

Advocate. The County's election officer, Joanne Fly, had specified that the SVCRD's
21

22
23
24

notice must be fifed in the August 13, 2008 edition of the Advocate. However, in 2008,
Idaho Code § 34-1405 provided that the county clerk shall cause to be published the
election calendar for the county for the following calendar year. When Ms. Fly provided

25
26
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the SVCRD the 2008 local election calendar and specified to the SVCRD that it must
2

3

publish its notice of election filing deadline at least seven days prior to the deadline

I specified, that would have been on August 25

1
h.

Because the Long Valley Advocate is

4

a weekly paper, the only edition that was at least seven days prior to the August 25 1h

5

deadline was the August 13 h edition. Further, Ms. Fly specifically approved the text of

6

the notice of filing deadline. Finally, the State goes on to assert that Mr. Smith and any

7

8

1

subsequent director appointed by him holds office without authority of law because the
2008 notice did not specify Sub-Districts 1 and 2.

9

These facts demonstrate that there has been a pattern of procedural errors in
10

the notice of election by the SVC RD over approximately a five year time period. Some
11

12
13

of these errors are as a result of the Valley County Clerk's Office 2 and obviously some
are as a result of the actions of the SVCRD.

14

As the Court noted earlier in the preliminary injunction proceeding, a factor to

15

consider pertaining to the issues before this Court pertain to the time in which the

16

procedural defects are presented to a court. In Harrison v. Bannock County, the court

17

ruled as follows:

18

(W]e are of the opinion that the correct rule and the one supported by the
great weight of authority may be stated as follows: Statutory directions as
to the time and manner of giving notice of elections are mandatory upon
the officers charged with the duty of the calling of the election and will be
upheld strictly in a direct action instituted for an election but after an
election has been held, such statutory requirements are directory unless it
appears that the failure to give notice for the full time specified by the
statute has prevented electors from giving a full and free expression of
their will at the election or unless the statute contains a further provision,
the necessary effect of which is that failure to give notice of the statutory

19

20
21

22
23
24
25

1

The president of a recreation district is decided by the directors. rather than the electorate of the district
The election notices performed by the Valley County Clerk were not done by the current clerk for Valley
County.
2

26
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time will render the election void.
2
3
4

5
6

7

Harrison v. Bannock County, 68 Idaho 463 ( 1948).

In a more recent decision, Nobel v. Ada County Elections Board, 135 Idaho 495
(2000). the Supreme Court ruled that
A showing that election officials failed to follow every election procedure
precisely, without more, is insufficient under l.C. § 34-2101 (1 ). Noble's
evidence does not demonstrate that the election process was unfair or
that the results are contrary to the actual will of the electorate.

8

In this case, the State has asserted malfeasance. They have not asserted that

9

there was fraud or intentional wrongdoing on the part of the Directors of the SVCRD.

10

The courts have gone on to hold that a procedural error must be material and the

11

burden of proof on the challenging party must be to demonstrate that the result of the

12
13

election would have been different but for the procedural error.
Voters are certainly entitled to proper notice of an election and substantial

14

compliance with the law is to be followed to give the public an opportunity to know when
15

and where the election is to be held.

Clearly where notice is sufficient to appraise

16

17

voters of the purpose of the election, a notice of election will not be invalidated. See

18

Lind v. Rockland School District, 120 Idaho 928 (1991). The record before the Court is

19

uncontradicted that voters were given notice of the election and the purpose of the

20

election.

21

The courts take seriously allegations or evidence where a party contesting an

22

election makes a prima facie showing that illegal votes were cast or legal votes were

23

rejected; thus, the result of the election was changed due to serious wrongs or fraud

24

that existed to make the result of the election doubtful. See Huffaker v. Edgington, 30
25

Idaho 179 (1917).
26
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While it is apparent that there have been irregularities in the notices of the
2

election by the SVCRD, there has been no evidence presented to this Court by the

3

State that the result of these past elections is doubtful or any intentional wrongdoing or

4

fraud occured.

5

Clearly the record is uncontested that voters were given notice of the election

6

and were given the opportunity to vote. In none of these elections were there any other

7

8

candidates that sought nomination for these director positions. There has been no
evidence presented to the Court that a potential candidate was misled, discouraged or

9

prevented from making application for the positions. The Court can further determine
10

from the totality of all of the evidence, giving all reasonable inferences to the State, that
11
12

13

there has been no showing of any evidence that these procedural errors has a "clearly
traceable, causal connection to the deprivation of an elector or an estranged

14

candidate's procedural due process rights or otherwise materially impacted the election

15

process. For these reasons, the impact of these procedural errors is de minimus and at

16

best speculative. Lujan v. Defenders of Wildlife .. 504 U.S. 555.

17
18

The de facto officer doctrine also comes into play in this proceeding. The State's
basis to usurp Pat Cowles and Mike Keithly is not for any action on their part, but rather

19

upon the accusation that the SVCRD board members who appointed them were
20

usurpers at the time of appointment and therefore. the appointment was without
21
22
23

authority of law.
Idaho Code § 31-4306(2) clearly sets forth that where only one candidate places

24

in their name for an election, the election shall be cancelled and the board shall declare

25

such candidate elected as director. At the time of the appointment of both Mr. Cowles

26
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and Mr. Keithly, the Board was a valid governmental entity; thus. Mr. Smith and Ms.
2

Davis held their positions with authority of law and the appointment carries fulf authority

3

of law. Idaho has long recognized the de facto office doctrine which sets forth the legal

4

defect in a person's holding of a particular office does not invalidate the person's official

5

acts. State v. Whelan, 103 Idaho 651

6
7

8

The State has filed usurpation actions against these respective Directors.
Usurpation of office is a substantive examination of the incumbent; that is. his or
her eligibility to lawfully hold title of an officer. Examples of usurpation occur when an

9

elected official has been convicted of a felony or perhaps they did not live in the district
10

where they were required to live.

These are classic substantive conditions for an

11
12

incumbent to lawfully hold a particular office.

No such substantive conditions have

13

been established here. The record is clear that former sub-district Director Mike Smith

14

and Ms. Davis held office pursuant to Idaho Code § 31-4306(2) since they were the

15

only candidates and thus were declared as a director.

16

Idaho Code § 31-4305 empowers the Board to appoint a replacement director for

17

any vacancy but for the expiration of the term of office. Because the SVCRD is a valid

18

governmental entity and Mike Keithly and Pat Cowles held their offices with authority of

19

law, the Court will find that they are not usurping their respective positions.
20

Because the Court has ruled that this is not a usurpation of an elected office, the
21

22

23

Court must concur with the SVCRD that the only individuals that can challenge a
procedural irregularity would be a voter of the district. Clearly, Idaho Code § 34-2007

24

unequivocally affords standing to only a qualified elector to contest a procedural error in

25

an election. For these reasons, the State not being an elector had no standing to bring

26
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this action.
2

The Court need not address the issue of the State lacking jurisdiction to bring a

3

usurpation action against a district body politic of the State. The Court's earlier rulings

4

dispose of that issue.

5

The remaining issue is a request for attorney's fees. The Court will decline to

6

grant attorney's fees in this case. The Court cannot find that this action, initiated by the

7

8

State, was done without a reasonable basis in fact or law.

This was a course of

conduct that occurred during the course of four election cycles. The State had a duty

9

and obligation to investigate this matter and to present to the Court what they believed
10

to be substantial procedural irregularities. The Court has ruled that the actions were de
11

12

minimus, that these officers held their office pursuant to the de facto officer doctrine,

13

and that the State did not have standing to pursue these procedural claims. All of that

14

being said, the Court cannot find that pursuant to Idaho Code § 12-117, that this was a

15

groundless action or that the District has borne an unfair and unjustified financial

16

burden defending against groundless charges.

17
18

CONCLUSION

The Court finds that the current directors hold office properly.

They have full

19

authority and have continued to have authority throughout the various election years.
20

The State has not established that there has been a usurpation of office and,
21
22

23
24

25

therefore, any sanctions called for under the statute have not been established.
The Court will decline to award attorney's fees and costs.
Counsel for the Southern Valley County Recreational District shall prepare a
judgment reflecting the Court's Memorandum Decision in this regard.

26
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21

DATED this

J-

day of June 2011.

2
1

3

MICHAEL McLAUGHLIN
DISTRICT JUDGE

4

5
6
7

8
9

10
11

12
13

14

15
16
17
18
19

20
21
22

23
24

25
26
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22

CERTIFICATE OF MAILING
2

I hereby certify that on the
3
4

5
6

7

a
9
10

11
12

~

day of June 2011, I mailed (served) a true and

correct copy of the within instrument to:

VALLEY COUNTY CLERK'S OFFICE
VIA EMAIL
Matthew C. Williams
VALLEY COUNTY PROSECUTOR'S OFFICE
PO Box 1350
Cascade, ID 83611
Fax: (208) 382-7124
Paul J. Fitzer
MOORE SMITH BUXTON & TURCKE CHARTERED
950 W Bannock, Ste 520
Boise, ID 83702
Fax: (208) 331-1202

13

ARCHIE N. BANBURY
Clerk of the District Court

14

15
16

I

<By:--1~;,,.....;..-+-...;:;..._-....__--"-._.__~

17

D

uty Cerk

18

19
20
21
22

23
24

25
26

I
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23

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STA TE OF IDAHO. IN AND FOR THE COUNTY OF VALLEY

STATE OF IDAHO,

)

Plaintiff,

Case No. CV2011-46C

)

Defendant

-ST-ATE
-----------OF IDAHO,
Plaintiff,
v.

PATRICK COWLES,

,

I

·1.

1

·

/

OEMJTY

JUN 17 2011

)

YVETTE DA VIS,

!~':
. \I·. ~~tCLEAK
l ,.t.

BY-.:__~
'

)
)

v.

4 Rt~lfi ~ BANBU

Case,~~

Fife~_:;;' Ainst No. _ __

)
)

-L.AM---PM

)

)
)
)
)
)

Case No. CV2011-4 7C

)

Defendant

)

Plaintiff,

)

_______________ )
STATE OF IDAHO,

)

Case No. CV2011-48C

)

v.

)

\UCHAEL SMITH.

)
)

Defendant.
)
~~~~~~~~~~-)
)
STA TE OF IDAHO.
)
Plaintiff.
)
V.

Case No. CV2011-148(

.JUDGMENT

)

)

DONALD MICHAEL KEITHLY,
Defendant

---------------

)

)

)

THIS MATTER came before the Court upon Defendants' Motion for Summary
Judgment and Plaintiff's Motion for Summary Judgment on May 26, 2011 with appearances by
\fatthew \Villiams on behalf of the Plaintitl State of Idaho and Paul J. Fitzer of Moore Smith
Buxton & Turcke. Chartered on behalf of the Defendants and this Court having considered the

JLDGMENT- I

24

merits of the foregoing motions and the oral argument presented by counsel appearing on behalf
of the interested parties and the Court having issued the

MEMOR.i\..~DUM

DECISION on the

States' and Defendants' Joint Motions for Summary Judgment entered June 2. 2011;
IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:
l.

Plaintiffs Motion for Summary Judgment is DENIED;

2.

Defendants' Joint Motion for Summary Judgment is GRANTED;
1

DATED thisl-'·- day of June, 2011.

Hon. Michael McLaughlin

IDAHO RULES OF CIVIL PROCEDURE 54(b) CERTIFICATE
With respect to the issues determined by the above judgment it is hereby CERTIFIED, in
accordance with Rule 54(b), I.R.C.P., that the Court has determined that there is no just reason
for delay of the entry of a final judgment and that the court has and does hereby direct that the
above judgment shall be a final judgment upon which execution may issue and an appeal may be
taken as provided by the Idaho Appellate Rules.

DATED this

dayof Junc~

j~~

Hon. Michael \1cLaughlin

Jl'DG'.\1£'.'IT - 2

25

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

jJ_ day of June,

2011, I caused to be served a true
and correct copy of the foregoing JUDGMENT by the method indicated below, and addressed to
the following:

tr.s.

Matthew C. \Villiams
Valley County Prosecuting Attorney
Kenneth R. Annent
Valley County Deputy Prosecuting Attorney
P.O. Box 1350
Cascade, Idaho 83611

Mail
Hand Delivered
\
_ _ Overnight Mail
Facsimile: (208)382-7124
E-mail: mwilliams@co. valley .id.us
kam1entci co. vallev.id.us

Allorneyfor Plaintiff
Paul J. Fitzer
Moore Smith Buxton & Turcke, Chartered
950 W. Bannock, Suite 520
Boise. ID 83 702

U.S. Mail
Hand Delivered
_ _ Overnight Mail
Facsimile: (208)3 31-1202
_ _ E-mail: pjf@msbtlaw.com

Attorney.for Defendants

f

t

~'·I

.JUDGMENT - 3

(

f

:'

I

I. I

I

i

I

',; t

Clerk

!
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MATTHEW C. WILLIAMS
Valley County Prosecuting Attorney

JUL 2 8 201f

KENNETH R. AR~tENT
Deputy Prosecuting Attorney
P.O. Box 1350
Cascade. ID 83611
Phone: (208)382-7120
Facsimile: (208) 382-7124
Idaho State Bar# 3394

CaseNo----inst. No_ __
Filed
A.M. 2 ; .J 4 P.M

IN THE DISTRICT COl'RT OF THE FOl'RTH .Jl'DICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY
)

STATE OF IDAHO.

CASE NO. CV-2011-148-C

)

)

Plaintiff!Appellant.

)

\S.

)
)

:\'OTICE OF APPEAL

)

DONALD MICHAEL KEITHLY.

)
)

Defemlant1Respomient.

)

TO: THE ABOVE NAMED RESPONDENT. DONALD

~lICHAEL

KEITHLY AND THE

PARTY'S ATTORNEYS. STEPHANIE J. BONNEY AND PAUL J. FITZER OF MOORE
SMITH BUXTON & Tl'RKE. 950 W. BANNOCK STREET. SUITE 520. BOISE. IDAHO
83702. AND THE CLERK OF THE ABOVE ENTITLED COURT.

NOTlCE IS HEREBY GIVEN THAT:
!. The abo\'e named Appellant. State ofldaho. by and through the V ~illey County

Prosecuting Attorney. appeals against the above named Respondent to the Idaho Supreme Court
from the District Court's

(I)

Judgment entered in the above entitled action on the 17th day of

June. 201 land the following rulings made before the Judgment became final: and (2) the
\1ernorandum Decision on the State's and Defendants· Joint \lutiPns for Summary Judgment.
entered June:?.. 2011. I Ionorable Judge \tichael R. \kLaughlin. presiding. The action is a
usurpation action brought pursuant to Idaho Cude

~

6-602 in the name of the people of the state

by the local Prosecuting c\ttorney. The Appellant does not object to a change in the designated

~OTICE

OF APPL\L. Page

27

name of the Appellant on the case title. if the Idaho Supreme Court finds that such change is
appropriate.

2. That Appellant has a right to appeal to the Idaho Supreme Court and the judgments or
orders described in paragraph l above are appeal able orders under and pursuant to Rule 11 (a)
L\.R.

3. Preliminary Statement of the Issues on Appeal:
A. Whether the District Court Ruled Correctly In Granting Summary Judgment to

Respondent: including adoption of the de facto officer doctrine in usurpation actions: applying
election contest requirements to usurpation actions: deciding that the action against Yvette Davis
was moot because she was defeated in a special election atter the Recreation Board had
appointed her to fill her own expired term contrary to law: implicitly ruling that it did not matter
if Yvette Davis or Patrick Cowles were usurpers. that they both could participate in appointing
Respondent Keithly as a replacement director even though the Recreation Board would have
lacked a quorum without them being in position and voting: and that Respondent Keithly was
legitimately appointed and holding office vvhen he took official actions impacting the litigation
when viewing the facts most favorably to the State (there was no cross motion for summary
judgment with respect to Respondent Keithly) and implicitly that compliance with Idaho
Constitutional and statutory rights to suffrage were substantially met.
4. No order has been entered sealing all or any portion of the record.

5. (a) Reporter's transcripts of the May 26. 2011 hearing (scheduled at 2:00 pm) are
requested.
(b) The Appellant requests the preparation of the fo).lowing portions of the reporter's
transcript in [ J hard copy [ ] electronic format [tJboth (check one):
\fay 26. 2011 2:00 pm hearing (Diane Cromwell).
6. The Appellant does not request additional documents. not already in the record of the

proceedings. to be included in the record. but only the pleadings. orders. affidavits and other
documents of record.
7. Civil Cases Only: The Appellant does not request additional documents. charts or

pictures not already in the record of the proceedings.
8. I certify:

\.JOTICE OF ,\PPEAL. Page

28

(a) That a copy of this notice of appeal has been served on each reporter of whom a transcript
has been requested as named below at the address sd out below:
Name and address:

Diane Cromwell
Ada County Courthouse
200 W. Front Street
Boise, lD 83 70 I

(b) (2) That the Appellant is exempt from paying the estimated transcript fee because the
action was brought and maintained in the name of the State of Idaho by the Valley County
Prosecuting Attorney.
(c) (2) That the Appellant is exempt from paying the estimated fee for the preparation of the
record because the action \Vas brought and maintained in the name of the State of Idaho by the
Valley County Prosecuting Attorney.
(d) (2)

That Appellant is exempt from paying the appellate filing fee because the action was

brought and maintained in the name of the State of Idaho by the Valley County Prosecuting
Attorney.
(e)

That service has been made upon all parties required to be served pursuant to Rule 20

l.A.R.

DATED THIS

of July, 2011.

on Behalf of
Matthew C. Williams, Valley County Prosecuting Attorney
Attorneys for the Appellant
"~···"""
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CERTIFICATE OF SERVICE
I caused a true and correct copy of the forgoing document to rnai led first class, postage
prepaid. via the lfni ted States Postal Service to the following on the date set forth below.
Stephanie J. Bonney
Paul J. Fitzer
Moore Smith Buxton & Turcke
950 W. Bannock Street. Suite 520
Boise. ID 83 702
Frances J Morris
Ada County Courthouse
200 W. Front Street
Boise. ID 83 70 I
Diane Cromwell
Ada County Courthouse
200 W. Front Street
Boise. ID 83 70 I
Lawrence G. \:Vasden
Office of the Attorney General
700 W. Jefferson Street Suite 210
P.O. Box 83720
Boise. Idaho 83720-0010
DATED this

of July. 2011.

Kenneth R. Arment

NOTICE OF APPEAL Page

30

In the Supreme Court of the State of Idaho

STATE OF IDAHO,
Plaintiff-Appellant,

)
)
)

l

t: "

ORDER CONSOLIDATING APPEALS

)

v.
DONALD MICHAEL KEITHLY,
Defendant-Respondent.
STATE OF IDAHO,
Plaintiff-Appellant,

v.
YVETTE bA VIS,
Defendant-Respondent.
STATE OF IDAHO,
Plaintiff-Appellant,

v.

)
)
)
)
)
)
)
)
)
)
)
)

Supreme Court Docket No. 39033-2011
Valley County Docket No. 2011-148

Supreme Court Docket No. 39034-201 l
Valley County Docket No. 2011-46

)
)

)
)
)
)
)
)
)

Supreme Court Docket No. 39035-2011
Valley County Docket No. 2011-47

)

PATRICK COWLES,
Defendant-Respondent.
STATE OF IDAHO,
Plaintiff-Appellant,

v.
MICHAEL SMITH,
Defendant-Respondent

)
)
)

)
)
)
)
)
)
)
)
)
)

ORDER CONSOLIDATING APPEAL - Docket Nos.
39033-201 li39034-201 I/39035-201 l/39036-200

Supreme Court Docket No. 39036-2011
Valley County Docket No. 2011-48

It appearing that these appeals should be consolidated for all purposes for reasons of
judicial economy; therefore, good cause appearing,
IT HEREBY IS ORDERED that appeal No. 39033, 39034, 39035 and 39036 shall
be CONSOLIDATED FOR ALL PURPOSES under No. 39033, but all documents filed shall bear
both docket numbers.
IT FURTHER IS ORDERED that the District Court Clerk shall prepare a CLERK'S
RECORD, which shall include the documents requested in the Notices of Appeal, together with a
copy of this Order.
IT FURTHER IS ORDERED that the District Court Reporter shall prepare a
REPORTER'S TRANSCRIPT, which shaH include the transcripts requested in the Notices of
Appeal.

)

Stephen w.yenyon, Clerk
cc:

Counsel of Record
District Court Clerk
District Court Reporter
District Court Judge

~·

Paul J. Fitzer. !SB #5675

/

MOORE S\!IJTH 8L'XTON & TLRCKE. CHAR fERED

950 W. Bannock Street, Suite 520
Boise, Idaho 83 702
Telephone: (208) 331- I 800
Facsimile: (208) 331-1202
ISB Nos.: 5675. 6563
Email: pj.f@msbtlaw.com
Attorneys for Defendant

IN THE DISTRICT COL;RT OF THE FOURTH JCDICIAL DlSTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY
STA TE OF IDAHO,
Plaintiff/Appell ant,

)
)

Supreme Court Docket No. 39033-2011
Case No. CV20 l l-l 48C

)
V.

)

DONALD MICHAEL KEITHLY,
Defendant; Respondent/Cross-Appellant.

)
)
)

·~~~~~~~~~~~~~ )
)
STA TE OF IDAHO,
)
Plain ti ft/Appellant,

Supreme Court Docket No. 39034-2011
Case No. CV20 l l-46C

)
V.

YVETTE DA VIS,
Defendant/Respondent/Cross-Appellant.

)
)
)
)

~~~~~~~--~~~~~~~)
STATE OF IDAHO,

Plaintiff/Appellant,

)
)

Supreme Court Docket No. 39035-2011
Case No. CV2011-47C

)
)

V.

)

PATRICK COWLES,
DefendanURespondent/Cross-Appellant.

)

)

~~~~~~~~~~~~~~ )
)
STATE OF IDAHO,
)
Plaintiff/Appellant,

Supreme Court Docket No. 39036-2011
Case No. CV20 l l-48C

V.

NOTICE OF CROSS APPEAL

\t!CHAEL SMITH.
Defendant/Rcspondent:Cross-Appellant.

)

)

-·---~-~~--~~-~~--~----~~ )
~OTICE

OF CROSS APPEAL - 1

33

TO:
IDAHO,

THE

AND

ABOVE
THE

NAMED APPELLANT'CROSS-RESPONDENT STA TE OF

PARTY'S

ATTORNEY,

VALLEY

COUNTY

PROSECUTING

ATTORNEY, MATTHEW WILLIAMS, P.O. BOX 1350, CASCADE, ID 83611, AND THE
CLERK OF THE ABOVE-ENTITLED COURT (ADMINISTRATIVE AGENCY).
NOTICE IS HEREBY GIVEN THAT:
l.

The above named Cross-Appellants, Yvette Davis, Patrick Cowles, \:lichael

Smith and Donald Michael Keithly, cross appeal against the above-named cross respondents to
the Idaho Supreme Court from the final judgment certified pursuant to I.R.C.P. 54(b) entitled
Judgment entered in the above-entitled action on the l ih day of June, 2011, Honorable Judge
Michael McLaughlin presiding.
2.

The Cross-Appellants have a right to appeal to the Idaho Supreme Court, and the

judgment and order described in paragraph I above is an appealable judgment and order under
and pursuant to Rule 11 (a)( 1), I.A.R.
3.

A preliminary statement of the issues on appeal which the Cross-Appellant now

intend to assert in the appeal is as follows:

****
l.

Idaho Code § 12-117 - Attorney Fees: The District Court abused its discretion in

finding that Defendants/Cross-Appellants were not entitled to make an application fiJr attorney
fees based upon its finding that Plaintit1/Cross-Respondent acted without a reasonable basis in
fact or law, .. [t]or the reasons set forth" in the Court's final order.

*****
'

>Io order been entered sealing all or any po11ion of the record.

:\OTICE OF CROSS APPEAL - 2
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3.

(a)

A reporter's transcript is requested of the April 28, 2011 and May 26, 20 I 1
hearings:

(b)

The Cross Appellants request the preparation of the following portions of
the reporter's transcript: The reporter's standard transcript as defined in
Rule 25(c), I.A.R.

4.

Cross Appellants request that those documents which are automatically included

under Rule 28, l.A.R., be included in the clerk's record.
5.

(a)

That a copy of this notice of appeal has been served on each reporter of
whom a transcript has been requested as named below at the address set
out below:
Francis J. Morris
Ada County Courthouse
200 W. Front Street
Boise, ID 83 702
Diane Cromwell
Ada County Courthouse
200 W. Front Street
Boise, ID 83702

(b)

That Cross Appellant is exempt from pay111g the appellate filing fee
because Section 67-2301, Idaho Code, provides that no filing fee shall be
charged for services rendered to any state officer in the perfrxmance of his
official duties.

(d)

That service has been made upon all parties required to be served pursuant
to Rule 20, I.A.R.
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Respectfully submitted this

day of August, 2011.
MOORE SMITH 8CXTON & Tl'RCKE, CHARTERED

Paul J. Fitzer
Attorney for Defendants/Cross Appellants
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CERTIFICATE OF SERVICE

I\

I HEREBY CERTIFY that on the'
day of August, 2011, I caused to be served a
true and correct copy of the foregoing NOTicE OF CROSS APPEAL by the method indicated
below, and addressed to the following:
Matthew C. Williams
Valley County Prosecuting Attorney
Kenneth R. Annent
Valley County Deputy Prosecuting Attorney
P.O. Box 1350
Cascade, [daho 83611
Attorney.for Plaintiff"

J

U.S. Mail
Hand Delivered
=== Overnight Mail
Facsimile: (208)382-7124
===E-mail: mwilliams@co.valley.id.us
kannent(W,co.vallev.id.us

I

I

Honorable Michael R. McLaughlin
Ada County Courthouse
200 W. Front Street
Boise, ID 83 702

U.S. Mail
Hand Delivered
=== Overnight Mail
Facsimile: (208)287-7529
===E-mail: dcmclaum@adaweb.net

Diane Cromwell
Ada County Courthouse
200 W. Front Street
Boise, ID 83 702

U.S. Mail
Hand Delivered
=== Overnight Mail
Facsimile
E-mail:

Francis J. Morris
Ada County Courthouse
200 W. Front Street
Boise, ID 83 702

/
U.S. Mail
- - Hand Delivered
=== Overnight Mail
Facsimile
E-mail:

Lawrence Wasden
State of Idaho
Attorney General
700 W. Jefferson Street, Suite 2 I 0
PO Box 83720
Boise, ID 83720-0010

U.S. Mail
Hand Delivered
===Overnight Mail
Facsimile:
E-mail:

.eaul J. Fitzer
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Date

9/2/2011

Fou

udicial District Court - Valley County

Time 1027 AM

User GARRISON

ROA Report

Page 1 of 2

Case CV-2011-0000148-C Current Judge Michael Mclaughlin
The State Of Idaho vs Donald Michael Keithly

The State Of Idaho vs Donald Michael Keithly
Date

Code

User

4/18/2011

NCOC

GRINDOl

New Case Filed - Other Claims

Michael Mclaughlin

APER

GRINDOl

Plaintiff The State Of Idaho, Appearance Valley
County Prosecutor

Michael Mclaughlin

GRINDOl

Filing A - All initial civil case filings of any type not Michael Mclaughlin
listed in categories B-H, or the other A listings
below Paid by Valley County Prosecutor
(attorney for The State Of Idaho,) Receipt
number 0001711 Dated 4/18/2011 Amount
$.00 (Cash) For The State Of Idaho, (plaintiff)

COMP

GRINDOl

Complaint For Usurpation Of Office And For
Declaratory And Injunctive Relieff

DOSI

GRINDOl

Summons Document Service Issued on
Michael Mclaughlin
4/18/2011 to Donald Michael Keithly, Assigned to
Sheriff Office. Service Fee of $0.00.

SMIS

GRINDOl

Summons Issued

Michael Mclaughlin

MOTN

GRINDOl

Motion For Temporary Restraining Order And
Notice Of Hearing

Michael Mclaughlin

SMRT

HON

Summons Returned

Michael Mclaughlin

DOSS

HON

Summons Document Returned Served on
Michael Mclaughlin
4/18/2011 to Donald Michael Keithly: Assigned to
Sheriff Office. Service Fee of $0.00.

GARRISON

Filing: 11 - Initial Appearance by persons other
Michael Mclaughlin
than the plaintiff or petitioner Paid by Moore
Smith Buxton & Turcke Receipt number
0001776 Dated 4/20/2011 Amount $58.00
(Check) For Keithly, Donald Michael (defendant)

APER

GARRISON

Defendant Keithly, Donald Michael Appearance
Stephanie J Bonney

Michael Mclaughlin

OBJE

GRINDOl

Defendant's Objection To Motion For Temporary
Restraining Order

Michael Mclaughlin

AFFD

GRINDOl

Affidavit Of Paul J. Fitzer In Support Of
Defendant's Objection To Motion For Temporary
Restraining Order

Michael Mclaughlin

ANSW

GARRISON

Def Donald Michael Keithly's Answer to Complaint Michael Mclaughlin
For Usurpation of Office & For Declaratory &
Injunctive Relief

MOTN

GARRISON

Amended Joint Motion for Summary Judgment

Michael Mclaughlin

MEMO

GARRISON

Amended Joint Memorandum 1n Support of
Motion for Summary Judgment

Michael Mclaughlin

NOTH

GARRISON

Amended Notice Of Hearing

Michael Mclaughlin

HRSC

GARRISON

Hearing Scheduled (Motion to Dismiss
05/26/2011 02 00 PM) Or In the Alternative
Summary Judgment

Michael Mclaughlin

AFFD

THOMPSON

Affidavit of Kenneth R. Arment

Michael Mclaughlin

AFFD

GRINDOl

Affidavit Of Aaron Guest

Michael Mclaughlin

AFFD

HON

Affidavit of Shem Schruder

Michael Mclaughlin

4/20/2011

4/25/2011

~/26/2011

~/27/2011

Michael Mclaughlin
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Date: 91212011

Fou

User GARRISON

dicial District Court - Valley County

Time 10 27 AM

ROA Report

Page 2 of 2

Case: CV-2011-0000148-C Current Judge Michael Mclaughlin
The State Of Idaho vs. Donald Michael Keithly

The State Of Idaho vs Donald Michael Keithly
Date

Code

User

4/28/2011

AFFD

GRINDOL

April 28. 2011 Affidavit Of Kenneth R Arment

5/12/2011

MEMO

HON

State's memorandum 1n Opposition to
Michael Mclaughlin
Defendants' Joint Motion for Summary Judgment

5/19/2011

MEMO

GRINDOL

Reply Memorandum In Support Of Motion For
Summary Judgment

5/26/2011

DCHH

THOMPSON

Hearing result for Motion to Dismiss held on
Michael Mclaughlin
05/26/2011 02 00 PM District Court Hearing Hel<
Court Reporter Dianne Cromwell
Number of Transcript Pages for this hearing
estimated: Or In the Alternative Summary
Judgment

ADVS

THOMPSON

Case Taken Under Advisement

Michael Mclaughlin

6/2/2011

THOMPSON

Memorandum Dec1s1on on The State's and
Defendant's Joint Motions For Summary
Judgment

Michael Mclaughlin

6/3/2011

THOMPSON

Motion to Consolidate Cases for Appeal

Michael Mclaughlin

JDMT

THOMPSON

Judgment

Michael Mclaughlin

STAT

THOMPSON

STATUS CHANGED Closed

Michael Mclaughlin

CDIS

THOMPSON

Civil Disposition entered for Keithly, Donald
Michael Mclaughlin
Michael, Defendant: The State Of Idaho,. Plaintiff
Filing date 6/17/2011

APSC

GARRISON

Appealed To The Supreme Court

Michael Mclaughlin

NOTA

GARRISON

NOTICE OF APPEAL

Michael Mclaughlin

8/8/2011

ORDR

GARRISON

Supreme Court Order Consolidating Appeals

Michael Mclaughlin

8/17/2011

LETT

GARRISON

Letters to Reporters Dianne Cromwell and Fran
Morris Re Appeal Transcripts

Michael Mclaughlin

GARRISON

Filing: L4 - Appeal, Civil appeal or cross-appeal to Michael Mclaughlin
Supreme Court Paid by Moore Smith Buxton &
Turcke Receipt number 0004049 Dated
8/22/2011 Amount $10100 (Check) For Keithly
Donald Michael (defendant)

GARRISON

Notice of Cross-Appeal

6/17/2011

7/28/2011

8/22/2011

8/23/2011

NOTC

Judge
Michael Mclaughlin

Michael Mclaughlin

Michael Mclaughlin
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STATE OF IDAHO,
Plaintiff-Appellant,
v

)
)

)
)
)

Supreme Court Docket No 39034-2011
Valley County Docket No. 2011-46

)

YVETTE DAVIS,

)

)

Defendant-Respondent.

)

)

BLANK PAGE

40

,-\H~H~l;j~· ~f\l~qt Y~ llLtht\

MATTHEW C. WILLIAMS, ISB # 6271
Valley County Prosecuting Attorney
KENNETH R. ARMENT, ISB # 3394

BY.

1

(/f;'(J;

;,, DEPUTY
6

FEB 0 8 2011

Valley County Deputy Prosecuting Attorney
P.O. Box I 350
Cascade. ID 83611
Phone (208) 382-7120
Facsimile (208) 382- 7124
Idaho State Bar #3394

Case No---il,OilNo_ __
Filed
A.M
j(~ P.M

lN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR VALLEY COUNTY

THE STATE OF IDAHO,
Plaintiff,

vs.
YVETTE DA VIS,
Defendant.

)
)
)
)
)
)
)
)
)
)

COMPLAINT FOR USURPATION OF
OFFICE AND FOR DECLARATORY
AND INJUNCITVE RELIEF

COMES NOW THE PLAINTIFF, the people in the name of the State of Idaho, by and
through Matthew C. Williams, Valley County Prosecuting Attorney (hereinafter VCPA), and
Complain and Allege as follows:
SUBECT MATTER, JURISDICTION AND VENUE
I.
This is an action for usurpation of the Office of Director, subdistrict (3), of the Southern
Valley County Recreational District (hereinafter referred to as the "SVCRD") by the Defendant
Yvette Davis, in her individual capacity. Pursuant to Idaho Code§ 6-602 the action is brought by
the local Prosecuting Attorney on behalf of the people of the State of Idaho for holding and/or
exercising the official office without authority of law.
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IL
The Defendant holds an official political office with a political subdivision located in
Valley County, Idaho as a Director for subdistrict (3) on the Board of Directors for the SVCRD.
The Defendant also resides in Valley County, Idaho. Assuming adequate service of process, the
Court has personal jurisdiction over the Defendant.

III.
As this action involves the office of a political subdivision located in Valley County, the
only proper venue lies in the District Court, Fourth Judicial District, in and for Valley County.
Declaratory relief is requested pursuant to The Declaratory Judgments Act, Idaho Code §§ 101201, et seq. The Court may order preliminary injunctive relief pursuant to Rule 65, IRCP.
GENERAL ALLEGATIONS
IV.
On December 3, 1991, special election voters in Southern Valley County approved a
measure for the formation of a recreational district by a vote of 304 in favor and 235 against.
Thereafter, residents from the Donnelly area petitioned for dissolution of the district based upon
inadequate notice and formation was not completed. In 1998 another petition for formation of a
recreation district was filed with the Valley County Commissioners with which did not include
the Donnelly area. On November 3, 1998 another special election was held and the SVCRD was
created pursuant to the requirements set forth in Idaho Code§ 31-4304. The SVCRD is located
entirely within Valley County; its boundaries are identical to; or nearly identical to the
boundaries of the Cascade School District. The SVCRD has a current flat levy of $85.18 per
household for approximately 2,805 households and a current annual tax, reported to be
$238,929.90, as against its patrons.
V.

Pursuant to Idaho Code § 31-4304( e), the new recreation district was divided into three
director subdistricts for representation and election purposes for elected director positions of the
SVCRD. The three subdistricts are (l) West Mountain; (2) Alpha; and (3) Cascade. The
Honorable Phillip Batt, Governor for the State of Idaho, appointed the first three member board
of directors pursuant to Idaho Code § 31-4304(t). The directors for subdistricts ( 1) and (2) were

r'lll\ADI .\ 11\!T FC\R 11<;;1 IR PA Tl ON OF OFFICE.
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appointed until the first district election and subdistrict (3) until the second district election with
standard tenns of four years staggered between the first and second subdistrict (concurrent
terms); and the third subdistrict.

VI.
Since the vote for creation of the SVC RD in 1998, no actual public elections have been
held with regard to the board of director positions for the SVCRD. Regular elections are
required under Idaho Code § 31-4306 to be held in conformity with the general election laws
under chapter 14, title 34, Idaho Code and other applicable laws. Idaho Code § 31-4306(2)
provides one exception to public elections. If, after the filing date for office has expired and only
one ( 1) qualified candidate for the office has declared and no one has timely filed as a write-in
candidate, the SVCRD may publish notice that the election will not be held. This publication
must be made at least seven days prior to the regular election date. Idaho Code § 34-1405
provides the public notice requirements for notice of election deadline. Prior to the calendar year
2011 notice was required to be published by the election official of the SVCRD. With new
amendments to the election laws, this responsibility now lies with the local County Clerk rather
than the election official for the SVCRD. For the purposes of this action, however, the events
giving rise to usurpation of public office occurred prior to 2011, except for the hold over and
exercise of power of the official office by the Defendant.

VII.
The Public Notice of the forthcoming candidate filing deadline is required to be published
between 7 and 14 days preceding the candidate filing deadline (established by the Idaho
Secretary of State) in the SVCRD' s legal newspaper. The general election notice must at least
include the name of the political subdivision, the place for filing for each office, the availability
of declarations of candidacy and the actual deadline. Under the specific Recreation District
requirements, election, and therefore notice of filing deadline for each subdistrict office position
is required under LC. § 31-4306 (1 ).

VIII.
For Subdistrict (3), the SVC RD failed to publish notice of election filing deadline in 2010
(for 2011-2015 tenn) and in 2006 (for 2007-2011 tenn). No elections were held those years, no
notices of exceptions to the elections were filed at least 7 days before the actual election as
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required by LC. § 31-4306(2) and it is believed the elections were not placed on the election
calendar by the SVC RD. The current Board of Director position for subdistrict (3) of the SVCRD
is nominally held by Yvette Davis.

IX.
The subdistrict (I) and (2) elections were arguably scheduled for vote (the SVCRD had
an entry on the Election Calendar for unspecified office or offices) in 2008. The notice of
election filing deadline, however, was not published in the 7-14 day time window as required by
statute (notice was published once, 19 days prior to the deadline. The notice was also defective in
content as it did not list how many offices were open and did not provide a description of which
subdistrict board of director positions were open for election. The SVCRD subsequently declared
that no election was being held as only one candidate per office had filed. In this notice the
SRVCD published information that the offices were for the subdistrict (1) and (2) positions. This
notice, was published after the time for filing for the open position was closed. It was,
unfortunately, the first notice published that referenced the existence of two open positions and
identified the offices by subdistricts ( 1) and (2). The SVCRD declared that Michael Smith was
the director for subdistrict ( 1) and Jim Roberts the director for subdistrict (2). Michael Smith
still holds the nominal position for subdistrict (1) during the current term of office. At some point
during the current term of office, Patrick Cowles was appointed by the other two nominal
directors to fill the vacancy for subdistrict (2) director position and Defendant Patrick Cowles
nominally is the current office holder for that position. The other two board members who
appointed Patrick Cowles were not valid board members at the time of the appointment (holding
and exercising the office without authority of law) and therefore said appointment was made
without authority of law.

x.
In the past couple of years, political interest and public debate has dramatically increased
with regard to the scope of the SVCRD's mission to its constituents and the continued lack of
swimming pool facilities. On October 14, 20 I 0, Aaron Guest brought a petition before the
SVCRD signed by patrons of the recreation district raising what appeared to be procedural
irregularities with regard to election of directors, including the lack of a November election for
the subdistrict (3) position and asking the Board of the SVC RD to investigate and report on its
status. At its November 18, 20 I 0 meeting, the SVC RD Board declined to review the petition and
4
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referred Mr. Guest to the Idaho Secretary of State in the event the petitioners believed anything
had not been done correctly. Upon contacting the Idaho Secretary of State's Office and
explaining the situation, that office referred Mr. Guest to the VCPA with a reference to Idaho
Code§ 6-602.
XI.
The VCPA then requested election notice and related documentation from the SVCRD
and to meet with board members. The SVCRD then hired legal counsel, although board minutes
for November and December, 2010 do not reflect such hiring or the occurrence of any executive
sessions in accordance with the Idaho Open Meeting Law provisions. Documentation from the
nominal attorney of the SVCRD established that indeed, the position for board member of
subdistrict (3) had not been noticed for election in 20 I 0 or for the previous term in 2006. The
documentation also established the deficiencies alleged in paragraph IX of this Complaint, which
is incorporated herein by reference.
XII.
The nominal attorney for the SVCRD submitted a letter defending the SVCRD to the
Editor of the Long Valley Advocate, which was published. The VCPA advised the attorney that it
could not support the attorney's legal opinion and asked to be informed whether said attorney
represented the Board Members or the SVCRD with regard to legal action under LC.§ 6-602.
The VCPA was informed that the attorney represented both. To date, Plaintiff has not received
any documentation of waiver or purported waiver of any professional conflicts.

XIII.
In her letter to the Editor of the Long Valley Advocate, the nominal attorney for the
SVCRD announced that the SVCRD would be declaring the office of subdistrict (3) vacant until
a new election could be held in May, 2011, and that the remaining board members would
appointment an interim director. No official notice was published of the opening, no public
declaration that the Board of Directors had declared the position vacant; and no recorded vote
was ever made of any official meetings being conducted of public record for this proposed action
or decision of this action.
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XIV.
At its January 11, 2011 board meeting, director Mike Smith read a letter from Yvette
Davis expressing interest in being appointed "to the Board seat that was vacated January 1,
201 l.'' Director Mike Smith then moved to appoint Yvette Davis to the subdistrict (3) director
position until a May, 2011 election and was seconded by Pat Cowles. The unofficial meeting
minutes (subject to approval at next meeting) do not reflect the outcome of any vote as required
by Idaho Code § 67-2344, but it is believed that Yvette Davis was nevertheless appointed to the
position contrary to law. To date, the Defendant, YevetteDavis, has not vacated the official office
as a member of the Board of Directors, subdistrict (3).
ATTORNEY FEES AND COSTS

xv
Plaintiff is entitled to an award of reasonable attorney fees and costs for the successful
prosecution of this action in accordance with Idaho Code §§ 12-117; 12-120; 12-121; and the
Idaho Rules of Civil Procedure, Rule 54.
COUNT ONE, USURPATION OF OFFICE
XVI.
Plaintiff realleges and incorporates by reference the allegations contained in paragraphs 1XV of Plaintiffs Complaint.
XVII.
Plaintiff has reason to believe, as alleged in this Complaint and for the reasons given, that
the Office of Director of subdistict (3) is currently being held and exercised by the Defendant
Yvette Davis without authority of law and that the Court find Defendant has therefore usurped
the public official position without authority of law and to hold Defendant responsible according
to law.
COUNT TWO, DECLARATORY RELIEF
XVIII.
Plaintiff realleges and incorporates by reference the allegations contained in paragraphs IXVII of Plaintifrs Complaint.
XIX.
Due to the events that have occurred with the SVC RD and the Board of Directors offices,
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there are no viable and legally established directors remaining with the SVCRD to fill positions
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or to hold office to legally protect the patrons of the SVC RD and conduct business on behalf of
the SVCRD. Plaintiff requests issuance of an appropriate Declaratory Judgment declaring
Defendant's official position vacant and providing for the appointment of viable directors by the
Governor of the State of Idaho until such time as appropriate special elections may be held and
offices filled by election, in accordance with notice and election practices to be approved by this
Court.

xx.
The Plaintiff, on behalf of the people of the State of Idaho, may also be entitled to
ancilliary declaratory relief which may be necessary to protect the public and counter existing or
potential ultra vires acts of the Defendant, the SVCRD through the action of the Defendant or
their nominal legal counsel in violation of or without legal authority.
COUNT THREE, INJUNCTIVE RELIEF
XXL
Plaintiff realleges and incorporates by reference the allegations contained in paragraphs IXX of Plaintiffs Complaint.
XXII.
The Defendant's usurpation of the official position has resulted in a void of leadership
and authority with the SVCRD. In the event the Defendant continues to exercise any authority or
action in the name of the office held, the patrons and the SVC RD itself are entitled to protection
from actions conducted in the name of the SVCRD to protect the integrity of the SVCRD and/or
to carry out what Declaratory Relief the Court may award.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays that the Court enters Judgment against the Defendant and
makes any related orders in favor of the Plaintiff as follows:
( 1) That Defendant has usurped his/her official position as a Director for the Board of
Directors for the Southern Valley County Recreational District, subdistrict (3);
(2) That the Court declare the Defendant's official position as vacant and that the

Governor of the State of Idaho should appoint a qualified elector to fill the official
position until adequate public notice and election opportunity is provided in
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accordance with the Court's decision and Idaho law;
(3) That the Court enter such declaratory or injunctive relief, including possible
temporary restraining; preliminary injunctive; or injunctive orders as may be
necessary to protect SVCRD patrons and assets;
(4) That the Court impose the civil fine penalty, in the Court's discretion, up to the
authorized amount of $5,000.00 for the usurpation of the office upon the individual
Defendant for holding office without authority of law, holding the SVC RD harmless
from the statutory penalty;
(5) That the Court award Plaintiff its costs and attorney fees for prosecution of this action
in accordance with Idaho Code§§ 12-117; 12-120; 12-121; and Rule 54, IRCP; and
(6) That the Court order such further and appropriate relief as the Court may deem
equitable in this case.
DATED this~ day of February, 2011.
MATTHEW C. WILLIAMS
VALLEY COUNTY PROSE CUT

1(~

ATTORNEY

Kenneth R. Arment, Deputy Prosecutor
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Stephanie J. Bonney, ISB #603 7

Paul J. Fitzer, ISB #5675
MOORE S~nTII BUXTON & TURCKE, CHARTERED

950 W. Bannock Street, Suite 520
Boise, Idaho 83702

Case No. _ __.nstNo
Filed

Telephone: (208) 331-1800
Facsimile: (208) 331-1202
ISB Nos.: 5675, 6563
Email: pjf@msbtlaw.com

A.M.}
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Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY
ST ATE OF IDAHO,
Plaintiff,

v.
YVETTE DAVIS,
Defendant.

)
)
)
)
)
)
)

)
)

Case No. CV2011-46C
DEFENDANT YVETTE DAVIS' ANSWER
TO COMPLAINT FOR USURPATION OF
OFFICE AND FOR DECLARATORY
AND INJUNCTIVE RELIEF

~--~~~~---~~~--~~~)
COMES NOW, Defendant Yvette Davis, ("Defendant") by and through her undersigned
counsel of record, Paul J. Fitzer, of the law firm of MOORE SMITH BUXTON & TUR.CKE,
CHARTERED, in

Answer to the Plaintiff's, Valley County Prosecuting Attorney ("VCPA")

Complaint for Usmpation of Office and For Declaratory and Injunctive Relief C'Complaint'')
admits, denies and alleges as follows:
INTRODUCTION
The following defenses are not stated separately as to each claim for relief or allegation
of the Complaint. Nevertheless, the following defenses are applicable, where appropriate, to any
and all of VCP A's claims for relief. Defendant, in asserting the following defenses, does not
ANSWER-1
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admit that the burden of proving the allegations or denials contamed in the defenses is upon

them, but, to the contrary, assert that by reason of said denials, and by reason of relevant
statutory and judicial authority, the burden of proving the facts, relevant to many, if not all of the
defenses and affirmative defenses and the burden of proving the inverse of the allegations
contained in many, if not all, of the defenses and affirmative defenses is upon VCP A in

tlus

action.
FIRST DEFENSE
Defendant hereby denies each and every allegation contained in the Complaint whether
express or implied, that are not otherwise expressly admitted, denied or qualified herein.
SECOND DEFENSE
PARTIES, JURISDICTION AND VENUE
Defendant denies Paragraph 1 in its entirety. In particular, Defendant denies that an

1.

action of Usurpation of Office lies against the Defendant in her individual capacity for
procedural errors purportedly committed by the Southern Valley County Recreation District
("SVCRD") during the election process in 2006, 2008, and 2010 respectively. Defendant denies
that the VCP A has standing to challenge alleged defective election notices pursuant to LC. § 6-

602.
2.

Defendant admits paragraph II of the Complaint insofar as the Defendant is a SRVCD

Director and that this Court has personal jurisdiction, but denies the remainder of the paragraph
including any legal conclusions insinuated that the VCP A is empowered to bring this action
merely because the SRVCD is located in Valley County.

Ai.~SWER-

2

5()
~ece ved

• 'L\ 2r'IA
I ;

VI

3.

Defendant realleges her answer to the allegations contained in paragraphs l and 2 and on

that basis denies paragraph III as the VCPA does not have jurisdiction to bring a usurpation

action against the SVCRD; an independent body politic of the state.

GENERAL ALLEGATIONS
4.

Defendant admits Paragraph IV with the exception of the current annual tax amount,

which Defendant denies.

5.

Defendant admits paragraph V of the Complaint.

6.

Defendant denies Paragraph VI and VII of the Complaint as the VCPA attempts to

paraphrase statutory requirements which speak for themselves and therefore denies same.

7.

Defendant denies Paragraph VIII insofar as the VCPA misrepresents factual events and

attempts to paraphrase statutory requirements which speak for themselves and therefore denies
same.

The Sub-district (3) director, Yvette Davis, was appointed by the Honorable Phil Batt,

Governor for the State of Idaho, and has served as the Sub-district (3) director since the creation
of the SVRCD.

No one has ever run against her.

If there are no candidates or only one

candidate, then the District does not hold an election. See Idaho Code 31-4305 and 31-4306.
The election date for the 2003-2007 term was November, 2002. The notice of filing deadline for
this election was published on August 28, 2002. Only one declaration of candidacy was filed for
this four year term, and the election was subsequently cancelled. Tue next term for Subdistrict 3
ran from January, 2007 through January, 2011. For the 2007-2011 term, there should have been
an election m November, 2006. The District missed this election, (the SVRCD secretary at the
time was Archie Banbury who is now the County Clerk) but re-scheduled an election at the next
available election date in February, 2007.

Thus, any irregularity was cured.

The District

published the notice of filing deadline for this election on December 20 and December 27, 2006.

ANSWER-3
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Again, only one declaration of candidacy was filed for this four year term, and the election was
subsequently cancelled.

As this is a four year term which began in February, 2007, there was

some confusion as to when this term would expire. No election was conducted in November,
2010. The SVRCD consulted with the County's election officer, Assistant County Clerk, Joanne
Frye, and it was agreed the election would be held in February, 2011. Of course, with the recent
statutory changes, the next available election was actually May, 2011. The SVCRD consulted

with the Idaho Attorney General's Office (Brian Kane) and the Idaho Secretary of State (Tim
Hurst) who both recommended that the sub-district (3) term would terminate on January 1, 2011
leaving a vacancy. As in 2006, the SVCRD would hold an election at the next available election
date and in the interim, a quorum of the directors would appoint an interim replacement.
8.

Defendant denies Paragraph IX insofar as the VCPA misrepresents factual events and

attempts to paraphrase statutory requirements which speak for themselves and therefore denies
same.

The VCP A is challenging the election notices for the 2008 election. For Subdistricts 1

and 2, the terms ran from January, 2005 through January, 2009. The election date for the 20052009 terms was November, 2004. The notice of filing deadline for this election was published
on August 25, 2004. One declaration of candidacy was filed for each seat. There was not a
contested seat in either of these sub districts. Thus, the election for November, 2004 was validly
cancelled.
The next tenns for sub districts 1 and 2 runs from January, 2009 through January, 2013.
For the 2009-2013 terms, the election date was November, 2008. The notice of filing deadline
for this election was published on August 13, 2008. Again, only one declaration of candidacy
was filed for each seat and the election was cancelled. Ironically, although the VCPA brings this
action against Michael Smith and Pat Cowles in their individual capacity, Pat Cowles was only

ANSWER-4
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appointed in May, 2010 following Jim Roberts and thereafter Sue Patterson's resignations. Mike

Smith, similarly, replaced Steve Heinz.
9.

Defendant does not have sufficient knowledge to either admit or deny the irrelevant and

argumentative allegations of Paragraph X and therefore denies same.

Defendant denies that it

did not address the allegations stated in the petition. However, the Defendant admits that the
SVCRD does not have the legal authority to accept a petition for an election challenge and did
refer the complainants to the Idaho Secretary of State. The Defendant denies that either the
Idaho Secretary of State or the Idaho Attorney General's had in any way opined that directors
had usurped their office. They have in fact opined the opposite.
The VCPA asserts that "(in the past couple years, political interest and public debate has
dramatically increased with regard to the ... lack of swimming pool facilities.;, Certainly, some
constituents wish to utilize all of the District's funding for a covered swimming pool for those
select few leaving no funds for other recreational programs including cross-country skiing, golf,
an exercise facility, yoga1 youth sports, adult softball, sponsorships of youth fishing and ski-free
days and all of the other programs and partnerships that have provided year round recreational
opportunities with the goal to enhance the quality of life for all residents and visitors of southern
Valley County.

Why would the VCPA identify political interest and public debate as an allegation in a
complaint for usurpation? \\t'hy is political interest of concern to the VCPA? The VCPA aptly
demonstrates that he is raising purported procedural violations three years after the fact for
purely political reasons.

The VCP A is either being unduly influenced or is acting upon an

unlawful conflict of interest in bringing this action for illegitimate purposes.

A ..'IJ'SWER-5
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Defendant denies the allegations of Paragraph XI as it pertains to the VCPA's request for

election notices from the SVRCD. Mr. Arment, on January 18, merely requested the unapproved
meetings minutes for January. The Defendant admits paragraph XI insofar as the minutes for
November and December, 2010 do not reflect the hiring of a "nominal attorney". Legal counsel
was retained in February, 2010.
11.

Defendant denies Paragraph XII insofar as legal counsel for SVCRD did not submit a

letter to the Editor of the Long Valley Advocate nor has said attorney had any contact with the
Editor. Said letter was provided by the SVCRD. This is in direct contrast with the VCPA who
has conducted several interviews pertaining to this action in violation of Idaho Rules of
Professional Conduct 3.8. Defendant denies that the VCPA has any authority to control what
legal counsel the SVCRD and its officers acting within the course and scope of their positions
choose to have serve as their legal representative.

Defendant denies the remainder of the

paragraph regarding any insinuation that the SVCRD must present the VCP A with a waiver of
any professional conflicts.
12.

Defendant denies Paragraph XIII as the VCPA purports to paraphrase legal notice

requirements that are unsupported by Idaho Law. The Board declared the sub district (3) seat as
vacant as its first meeting in January and appointed a board member to serve until the election in
May. This meeting was duly recorded and to the extent that the VCP A does not believe the
minutes accurately reflect the actions taken therein, the board has cured said minute entry at its
meeting on or about February 17, 2011.
13.

Defendant realleges her answers to the allegations contained in paragraph 12. Defendant

denies Paragraph XIV as VCPA purports to paraphrase legal requirements that are unsupported

A.~SWER-6
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by Idaho Law. Defendant denies the remainder of the paragraph pertaining to the VCPA's self-

invented notice requirements.
14.

Defendant denies Paragraph XV regarding the VCPA's claim for entitlement for attorney

fees and costs and believes that the VCPA is clearly violating IR.PC 3. 8 by trying his case in the
media having filed two separate articles. The VCP A is further in violation of IRCP 11 in filing
this Complaint purportedly on behalf of the State of Idaho but in reality pursuant to an inherent
conflict of interest pertaining which are not (1) grounded in fact; (2) warranted by exist1ng law or a
good-faith extension, modification, or reversal of existing 1aw; and (3) interposed for an improper

purpose. Read v. Harvey, 147 Idaho 364, 371, 209 P.3d 661, 668 (2009)
15.

As to Defendant's Counts, Defendant denies in full Paragraphs XVI through XXII and its

prayer for relief.
AFFIR.M:ATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE
1.

The VCP A has failed to state a claim upon which relief can be granted.
SECOND AFFIR.J.'\1ATIVE DEFENSE

2.

The VCP A's causes of action do not present a justiciable case or controversy.
THIRD AFFIRMATIVE DEFENSE

3.

The VCP A's causes of action are barred by equitable defenses of estoppeC laches,

and dirty hands.
FOURTH AFFIR.M:ATIVE DEFENSE
4.

The VCP A lacks standing to assert some or all of the claims set forth in its

Complaint.
F1FTH AFFIR.t\t..\TIVE DEFENSE
5.

The VCPA's cause of action is barred by the applicable statute oflimitations.
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55

SL"\TH AFFIRMATIVE DE,FENSE
6.

The VCPA's cause of action is barred by prosecutorial and ethical misconduct.

SEVENTH AFFIRMATIVE DEFENSE
7.

The VCPA has failed to join an indispensible party.

EIGHTH AFFIR.IVIATIVE DEFENSE
8.

The VCPA is in violation of the Idaho Rules of Professional Conduct in bringing

this action including, but not limited to, Rule 1.7, 3.1, 3.4) 3.6, 3.8 and 8.4.

RESERVATION TO AMEND
Defendant reserves the right, after further discovery, to amend this Answer and
Counterclaim, or to add or delete affinnative defenses supported by the facts, and a failure to
include all such defenses in this Answer shall not be deemed a waiver of any right to further
amend this Answer and Counterclaim.

ATTORNEY'S FEES
Defendant has been required to use the services of an attorney in defense of this action.
Pursuant to Idaho Code § § 12-117, 12-120, 12-121, Rule 11 and Rule 54( e) of the Idaho Rules of
Civil Procedure and other applicable law, Defendant is entitled to an award of its reasonable
attorney's fees and costs incurred in this action.
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DATED this

'll

day of February, 2011.
MOORE SMITH BUXTON & TuRCKE, CHARTERED
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I HEREBY CERTIFY that on the
day of February, 2011, I caused to be served a
true and correct copy of the foregoing ANSWER by the method indicated below, and addressed
to the following:
Matthew C. Williams
Valley County Prosecuting Attorney
Kenneth R. Annent
Valley County Deputy Prosecuting Attorney
P.O. Box 1350

Cascade, Idaho 83611

~Mail
Hand Delivered
~ ()vernight Mail
i.-::"f~imile: (208)382-7124
_ _c..£-mail: mwilliams@co.valley.id.us
karment@co.valley.id. us

Attorney for Plaintiff
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2

3

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

4

STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

5

6

STATE OF IDAHO,

Case No. CV 2011-46C

7

8
9

Plaintiff,
vs.

MEMORANDUM DECISION RE:
STATE'S MOTION FOR PRELIMINARY
INJUNCTION

10

YVETTE DAVIS,
11

Defendant.
12

APPEARANCES
13

For The Plaintiff: Matthew Williams, Valley County Prosecuting Attorney
14
1s

For Defendant: Stephanie Bonney and Paul Fitzer of Moore Smith Buxton
& Turcke, Chartered

16

PROCEEDINGS
17
18

19

20

This matter came before the Court on the State's Motion for Preliminary
Injunction. After hearing oral argument, the Court took the matter under advisement.

BACKGROUND

21

The Southern Valley County Recreational District ("SVCRD") is a recreation

22

district that was formed pursuant to the process set forth in Idaho Code§ 31-4304 and

23

24

is located wholly within Valley County, Idaho. In 2002, the SVCRD published specific
Notice of Election Filing Deadline for the subdistrict (3) position held by the Defendant

25

Yvette Davis in 2002. For that term the Defendant was deemed elected pursuant to
26
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II
operation of law provided by Idaho Code § 31-4306(2) as notice of the election had
2

been published and she was the only qualified candidate to file for the position.

3

However, the State argues that no Notice of Election Filing Deadline was

4

published in 2006 as required by statute. According to the State, the Defendant did not

5

timely file a declaration for candidacy and no election was held for the office of director,

6

subdistrict (3). As such, the State contends that SVCRD did not meet the alternative

7

8

election requirements for the Defendant Yvette Davis to hold the position, but yet she
did so pending a replacement election. The SVCRD Election Official, Lorena Behnke,

9

asserts that the SVCRD efforts properly cured the missed elections.
10

The State is now seeking preliminary injunctive relief to oust the Defendant
11

12

Yvette Davis from the office of director subdistrict (3) of the SVCRD pending final

13

resolution on this case. Plaintiff prayed for injunctive relief in its action taken pursuant

14

to l.C. § 6-602 to oust the Defendant Yvette Davis from office as a director for the

15

SVCRD on usurpation grounds for holding or exercising the official office without

16

authority of law.

17
18

LEGAL STANDARD

Idaho Rule of Civil Procedure 65(e) governs issuance of preliminary injunctions.

19

The Rule states, in relevant part, that a preliminary injunction may be granted:
20
21

22
23
24

(1)
When it appears by the complaint that the plaintiff is entitled to the
relief demanded, and such relief, or any part thereof, consists in
restraining the commission or continuance of the acts complained of,
either for a limited period or perpetually.
(2)
When it appears by the complaint or affidavit that the
commission or continuance of some act during the litigation would
produce waste, or great or irreparable injury to the plaintiff.

25

(3)

When it appears during the litigation that the defendant is doing, or

26

60
MEMORANDUM DECISION· CASE NO. CV-2011-46C - PAGE 2

2

threatens, or is about to do, or is procuring or suffering to be done, some
act in violation of the plaintiffs rights, respecting the subject of the action,
and tending to render the judgment ineffectual ....

3

l.R.C.P. 65(e). The decision to grant or deny a preliminary injunction rests within the

4

discretion of the trial court. Farm SetV., Inc. v. U.S. Steel Corp., 90 Idaho 570, 587, 414

5

P.2d 898, 907 (1966). The party requesting the injunction has the burden of proving

6

that it is entitled to such relief. Id.

7

DISCUSSION

8

In the context of a challenge to the validity of an election, the party challenging
9

the election results must establish that the result of the election would have been
10
11
12

different if the proper procedures for holding the election were followed. See Jaycox v.
Varnum, 39 Idaho 78, 226 P. 285, 289 (1924) (holding that "[a]ppellant did not sustain

13

this burden, and failed to prove that the result of the election would have been different

14

if the illegal votes had not been received.").

15

should not be prejudiced by the errors or wrongful acts of the election officers, unless it

16

be made to appear that a fair election was prevented by reason of the alleged

17
18

Furthermore, "the rights of the voters

irregularities." Pickett v. Board of Com'rs of Fremont County, 24 Idaho 200, 133 P. 112,
114 (1913) (quoting Murphyv. City of Spokane, 64 Wash. 681, 117 Pac. 476 (1911)).

19

Here, the State has failed to meet its burden of demonstrating that a preliminary
20

injunction is required because from the record that the Defendant's continuance in her
21
22

position as the director of subdistrict (3) of the SVCRD during the litigation would

23

produce waste, or great or irreparable injury to the State. This is especially true in light

24

of the fact that a subsequent election for that position took place on May 17, 2011. Any

25

procedural irregularities that may have taken place in previous elections were

26
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essentially rendered moot by the fact that a subsequent election was held. See
2

Angstman v. City of Boise, 128 Idaho 575, 578, 917 P.2d 409, 412 (Ct. App. 1996)

3

(finding that issues regarding "procedural irregularities" in a hearing before the Boise

4

City Council were moot because a subsequent hearing was held). Therefore, the Court

s

will deny the State's Motion for Preliminary Injunction.

6

7
8

9
10

CONCLUSION

The Court DENIES the State's Motion for Preliminary Injunction .

.
DATEDth1s

2-/)fh
v dayof May2011.
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MICHAEL McLAUGHLIN
DISTRICT JUDGE

11

12
13
14
15
16
17
18
19

20
21

22
23
24

25
26
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CERTIFICATE OF MAILING
2

I hereby certify that on the

--#fJ-- day of May 2011, I mailed (served) a true and

3
4

5

6
7

a
9

10
11

12

correct copy of the within instrument to:

VALLEY COUNTY CLERK
VIA EMAIL
Matthew C. Williams
VALLEY COUNTY PROSECUTOR'S OFFICE
PO Box 1350
Cascade, ID 83611
Fax: (208) 382-7124
Stephanie J. Bonney
MOORE SMITH BUXTON & TURCKE CHARTERED
950 W Bannock, Ste 520
Boise, ID 83702
Fax: (208) 331-1202

13
14

ARCHIE N. BANBURY
Clerk of the District Court

15
16
17

By:

~-trJ.J71b

Dep(:;lefk

18

19

20
21
22

23
24
25
26
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II

2

Case No.

---

Inst No.

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTR1'6T OF TH@·---P.M

3

STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

4

5

6
7

STATE OF IDAHO,

8

9

Plaintiff,
vs.

10

Case No. CV-11-046-C

MEMORANDUM DECISION ON
THE STATES' AND DEFENDANTS'
JOINT MOTIONS FOR SUMMARY
JUDGMENT

YVETTE DAVIS,
11

Defendant.
12
13

STATE OF IDAHO,
Case No. CV-11-047-C

14

Plaintiff,

15

vs.
16

PATRICK COWELS,
17

Defendant.

18

19

STATE OF IDAHO,
Case No. CV-11-48-C

20

Plaintiff,
21

vs.
22
23
24

MICHAEL SMITH.
Defendant.

25
26
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STATE OF IDAHO,
Case No. CV-11-148-C

2

Plaintiff,

3

vs.
4

DONALD MICHAEL KEITHLY,
5

Defendant.
6
7

APPEARANCES

8

For Plaintiff: Matthew Williams, Valley County Prosecuting Attorney
9

For Defendant: Paul J. Fitzer of Moore Smith Buxton & Turcke
10
11

12
13

This matter came on for hearing on cross Motions for Summary Judgment and
the Defendants' Motion to Dismiss on May 26, 2011. The Court took the matter under
advisement.
PROCEEDINGS

14
1s

The Valley County Prosecutor (hereinafter referred to as the State), filed

16

Complaints for usurpation of office and for declaratory and injunctive relief against the

17
18

respective Defendants.
A Motion for Temporary Restraining Order and Notice of Hearing was filed on

19

April 18, 2011, setting the matter for hearing on April 28, 2011. At that hearing the
20

Court declined to grant the restraining order involving specifically Ms. Davis, the Court
21
22

23

finding that there was not a showing of irreparable harm or injury and that counsel for
the Defendants would not be disqualified.

24

The Defendants filed a Motion for Summary Judgment on April 26, 2011. The

25

State, on March 31, 2011, filed a Memorandum in Support of their Motion for Summary

26
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II
Judgment. The both parties have filed affidavits and briefs in Opposition to the Motions
2

for Summary Judgment.

3

One of the claims asserted by the State has been rendered moot. Yvette Davis

4

stood for election in the May 17, 2011 and was defeated by Aaron Guest; thus, the

5

request that Ms. Davis' position be deemed to be vacated and that the Governor

6

appoint a qualified elector is now moot in light of that election.

7

8

STANDARD OF REVIEW

Summary judgment is appropriate

9

10
11
12
13

"if the pleadings, depositions, and admission on file, together with the
affidavits, if any, show that the re is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as a matter of law."
If the nonmoving party fails to provide a sufficient showing to establish the
essential elements of his or her case. judgment shall be granted to the
moving party.
Boise Tower Associates, LLC v. Timothy Hoagland, 147 Idaho 774, 779, 215 P.3d 494,

14

499 (2009).
15

Summary judgment will be granted only "if the pleadings, depositions, and
16

17

admissions on file, together with the affidavits, if any, show that there is no genuine

18

issue as to any material fact and that the moving party is entitled to a judgment as a

19

matter of law." l.R.C.P. 56(c). When considering a summary judgment motion, the trial

20

court must construe the record liberally in favor of the non-moving party and draw all

21

reasonable factual inferences in favor of such party.

22

Ass'n. v. Bear Lake County, 118 Idaho 343, 346, 796 P.2d 1016, 1019 (1990). The

23

Bear Lake West Homeowner's

motion will be denied if conflicting inferences may be drawn from the evidence or if

24

reasonable people might reach different conclusions. Parker v. Kokot, 117 Idaho 963,
25

793 P.2d 195 (1990).
26
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The initial burden of establishing the absence of a genuine issue of material fact
2

rests with the moving party. Thomson v. Idaho Ins. Agency, Inc., 126 Idaho 527, 531,

3

887 P.2d 1034, 1038 (1994). If the moving party meets that burden, the party who

4

resists summary judgment has the responsibility to place in the record before the court

s

the existence of controverted material facts that require resolution at trial. Sparks v. St.

6

Luke's Reg'/ Med. Ctr., Ltd., 115 Idaho 505, 508, 768 P.2d 768, 771 (1988). The

7
8

resisting party may not rely on his pleadings or merely assert the existence of facts
which might support his legal theory. Id. He must establish the existence of those facts

9

by deposition, affidavit, or otherwise. Id.; l.R.C.P. 56(e).

Supporting and opposing

10

11
12

affidavits must be made on personal knowledge and must set forth such facts as would
be admissible in evidence. l.R.C.P. 56(e).

13

A mere scintilla of evidence or a slight doubt as to the facts is not sufficient to

14

withstand summary judgment. Corbridge v. Clark Equip. Co., 112 Idaho 85, 87, 730

1s

P.2d 1005, 1007 (1986).

16

summary judgment when the plaintiff fails to make a showing sufficient to establish the

17

18

Moreover, the existence of disputed facts will not defeat

existence of an element essential to his case, and on which he will bear the burden of
proof at trial. Pounds v. Denison, 120 Idaho 425, 426, 816 P.2d 982, 983 (1991).

19

UNDISPUTED FACTS
20

Yvette Davis has been a member of the Board of the Southern Valley County
21

22

Recreation District, hereinafter referred to as SVCRD, since its inception in 1998. On

23

April 14, 2010, the SVCRD accepted the resignation of Sue Patterson, the Sub-District

24

2 Director. The Board then appointed Patrick Cowles as the Sub-District 2 Director to

25

serve the remainder of the 2009 through 2013 term. Similarly, on March 8, 2011, the

26
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SVCRD Board appointed Mike Keithly as Director of Sub-District 1, to replace Mike
Smith; whose letter of resignation was accepted by the Board on February 25, 2011.

2

In the 2008 election process, only one declaration of candidacy was filed for

3

.1
5
6

7
8

each sub-district Michael Smith for Sub-District 1 and Jim Roberts for Sub-District 2.
1

No declaration of intent was received from a qualified write-in candidate. The SVCRD
published a notice of cancellation of the election on October 22, 2008, in the Long
Valley Advocate and Mr. Smith and Mr. Roberts were declared elected as Directors.

Mike Smith has since resigned and the Court will find, as a matter of law, the question

9

of whether he should be removed for usurpation of office is also moot.
10

Yvette Davis in the February 6, 2007 election, the SVCRD duly published the
11

12

Notice of Election Filing Deadline on December 10th and on December 27, 2006. Only

13

one declaration of candidacy was filed by Ms. Davis and no declaration of intent was

14

received from a qualified write-in candidate.

15

4306(2) the election was cancelled and Ms. Davis was declared elected as director.

Thus, pursuant to Idaho Code § 31-

16

The State contends that over a series of years, there were violations of the

17

notice of election and other irregularities by the SVCRD as to each of the director

18

positions for the district. Specifically, they point out that in 2006, there was not a notice

19

of election filing deadline published, that Ms. Davis did not file a timely declaration of
20

candidacy and no election was held for the office of director for Sub-District 3.

The

21
22

23
24

State further asserts that the SVCRD did not meet the alternative election requirements
for the Defendant Yvette Davis to hold the position and that the notice submitted for
replacements of the election was not for the position as a director but rather, the public

25
26
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notice stated the position was for the office of president of the SVCRD.
2
3

1

Because only

one candidate filed a notice of cancellation of the election for the office was published,
however, the notice said that the cancellation was for the "president" position.

4

In 2010, the SVC RD also failed to timely publish a notice of candidate filing

5

deadlines for the Sub-District 3 position in time for the November 2010, election. When

6

the SVCRD became aware that this election was required on September 14, 2010, the

7

8

notice of candidacy filing publication deadlines for the November 2, 2010 election had
already passed.

The publication notice should have been published August 1ath

9

through the 25th as well as the last day for candidates to file written declarations which
10

was to occur on or before September 1, 2010. Because of this, the November 2, 2010
11

12

election could not take place. As a result of this, an election was rescheduled to the

13

next earliest available election date, May 17, 2011. All notices for that election were

14

properly published and the election was scheduled.

15

In addition, the State asserts that for Sub-District 1, the Director, Mike Smith,

16

usurped his position because of an erroneous publication in 2008 regarding the notice

17

of candidate filing deadline. This notice was published five days early as pointed out for

18

the 2009-2013 term for Sub-District 1.

The SVCRD published a notice of election

19

deadline for November 4, 2008 election in the August 13th edition of the Long Valley
20

Advocate. The County's election officer, Joanne Fly, had specified that the SVCRD's
21
22

23
24

notice must be filed in the August 13, 2008 edition of the Advocate. However, in 2008,
Idaho Code § 34-1405 provided that the county clerk shall cause to be published the
election calendar for the county for the following calendar year. When Ms. Fly provided

25
26
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the SVCRD the 2008 local election calendar and specified to the SVCRD that it must
2

publish its notice of election filing deadline at least seven days prior to the deadline

3

specified, that would have been on August 251h. Because the Long Valley Advocate is

4

a weekly paper, the only edition that was at least seven days prior to the August 25th

s

deadline was the August 131h edition. Further, Ms. Fly specifically approved the text of

6

the notice of filing deadline. Finally, the State goes on to assert that Mr. Smith and any

7

8

subsequent director appointed by him holds office without authority of law because the
2008 notice did not specify Sub-Districts 1 and 2.

9

These facts demonstrate that there has been a pattern of procedural errors in
10

the notice of election by the SVCRD over approximately a five year time period. Some
11
2

12
13

of these errors are as a result of the Valley County Clerk's Office and obviously some
are as a result of the actions of the SVCRD.

14

As the Court noted earlier in the preliminary injunction proceeding, a factor to

15

consider pertaining to the issues before this Court pertain to the time in which the

16

procedural defects are presented to a court. In Harrison v. Bannock County, the court

17

ruled as follows:

18

[W]e are of the opinion that the correct rule and the one supported by the
great weight of authority may be stated as follows: Statutory directions as
to the time and manner of giving notice of elections are mandatory upon
the officers charged with the duty of the calling of the election and will be
upheld strictly in a direct action instituted for an election but after an
election has been held, such statutory requirements are directory unless it
appears that the failure to give notice for the full time specified by the
statute has prevented electors from giving a full and free expression of
their will at the election or unless the statute contains a further provision,
the necessary effect of which is that failure to give notice of the statutory

19

20

21
22

23
24

25

1

The president of a recreation district is decided by the directors, rather than the electorate of the district.
The election notices performed by the Valley County Clerk were not done by the current clerk for Valley
County.
2

26
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II
time will render the election void.
2

3
4

5
6
7

Harrison v. Bannock County, 68 Idaho 463 (1948).

In a more recent decision, Nobel v. Ada County Elections Board, 135 Idaho 495
(2000), the Supreme Court ruled that
A showing that election officials failed to follow every election procedure
precisely, without more, is insufficient under l.C. § 34-2101 (1 ). Noble's
evidence does not demonstrate that the election process was unfair or
that the results are contrary to the actual will of the electorate.

8

In this case, the State has asserted malfeasance. They have not asserted that

9

there was fraud or intentional wrongdoing on the part of the Directors of the SVCRD.

10

The courts have gone on to hold that a procedural error must be material and the

11

burden of proof on the challenging party must be to demonstrate that the result of the

12
13

election would have been different but for the procedural error.
Voters are certainly entitled to proper notice of an election and substantial

14

compliance with the law is to be followed to give the public an opportunity to know when
15

and where the election is to be held.

Clearly where notice is sufficient to appraise

16

17

voters of the purpose of the election, a notice of election will not be invalidated. See

18

Lind v. Rockland School District, 120 Idaho 928 (1991). The record before the Court is

19

uncontradicted that voters were given notice of the election and the purpose of the

20

election.

21

The courts take seriously allegations or evidence where a party contesting an

22

election makes a prima facie showing that illegal votes were cast or legal votes were

23

rejected; thus, the result of the election was changed due to serious wrongs or fraud

24

that existed to make the result of the election doubtful. See Huffaker v. Edgington, 30
25

Idaho 179 (1917).
26
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While it is apparent that there have been irregularities in the notices of the
2

election by the SVCRD, there has been no evidence presented to this Court by the

3

State that the result of these past elections is doubtful or any intentional wrongdoing or

4

fraud occured.

5

Clearly the record is uncontested that voters were given notice of the election

6

and were given the opportunity to vote. In none of these elections were there any other

7
8

candidates that sought nomination for these director positions. There has been no
evidence presented to the Court that a potential candidate was misled, discouraged or

9

prevented from making application for the positions. The Court can further determine
10

from the totality of all of the evidence, giving all reasonable inferences to the State, that
11

12
13

there has been no showing of any evidence that these procedural errors has a "clearly
traceable, causal connection to the deprivation of an elector or an estranged

14

candidate's procedural due process rights or otherwise materially impacted the election

15

process. For these reasons, the impact of these procedural errors is de minimus and at

16

best speculative. Lujan v. Defenders of Wildlife~ 504 U.S. 555.

17
18

The de facto officer doctrine also comes into play in this proceeding. The State's
basis to usurp Pat Cowles and Mike Keithly is not for any action on their part, but rather

19

upon the accusation that the SVCRD board members who appointed them were
20

usurpers at the time of appointment and therefore, the appointment was without
21
22

authority of law.
Idaho Code § 31-4306(2) clearly sets forth that where only one candidate places

23
24

in their name for an election, the election shall be cancelled and the board shall declare

25

such candidate elected as director. At the time of the appointment of both Mr. Cowles

26

I
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II
and Mr. Keithly, the Board was a valid governmental entity; thus, Mr. Smith and Ms.
2

Davis held their positions with authority of law and the appointment carries full authority

3

of law. Idaho has long recognized the de facto office doctrine which sets forth the legal

4

defect in a person's holding of a particular office does not invalidate the person's official

5

acts. State v. Whelan, 103 Idaho 651

6

7

8

The State has filed usurpation actions against these respective Directors.
Usurpation of office is a substantive examination of the incumbent; that is, his or
her eligibility to lawfully hold title of an officer. Examples of usurpation occur when an

9

elected official has been convicted of a felony or perhaps they did not live in the district
10

where they were required to live.

These are classic substantive conditions for an

11

12

incumbent to lawfully hold a particular office.

No such substantive conditions have

13

been established here. The record is clear that former sub-district Director Mike Smith

14

and Ms. Davis held office pursuant to Idaho Code § 31-4306(2) since they were the

15

only candidates and thus were declared as a director.

16

Idaho Code § 31-4305 empowers the Board to appoint a replacement director for

17

any vacancy but for the expiration of the term of office. Because the SVCRD is a valid

18

governmental entity and Mike Keithly and Pat Cowles held their offices with authority of

19

law, the Court will find that they are not usurping their respective positions.
20

Because the Court has ruled that this is not a usurpation of an elected office, the
21
22

23

Court must concur with the SVCRD that the only individuals that can challenge a
procedural irregularity would be a voter of the district. Clearly, Idaho Code § 34-2007

24

unequivocally affords standing to only a qualified elector to contest a procedural error in

25

an election. For these reasons, the State not being an elector had no standing to bring

26
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this action.
2

The Court need not address the issue of the State lacking jurisdiction to bring a

3

usurpation action against a district body politic of the State. The Court's earlier rulings

4

dispose of that issue.

s

The remaining issue is a request for attorney's fees. The Court will decline to

6

grant attorney's fees in this case. The Court cannot find that this action, initiated by the

7

8

State, was done without a reasonable basis in fact or law.

This was a course of

conduct that occurred during the course of four election cycles. The State had a duty

9

and obligation to investigate this matter and to present to the Court what they believed
10

to be substantial procedural irregularities. The Court has ruled that the actions were de
11
12

minimus, that these officers held their office pursuant to the de facto officer doctrine,

13

and that the State did not have standing to pursue these procedural claims. All of that

14

being said, the Court cannot find that pursuant to Idaho Code§ 12-117, that this was a

15

groundless action or that the District has borne an unfair and unjustified financial

16

burden defending against groundless charges.

17
18

CONCLUSION

The Court finds that the current directors hold office properly.

They have full

19

authority and have continued to have authority throughout the various election years.
20

The State has not established that there has been a usurpation of office and,
21

22

23
24

25

therefore, any sanctions called for under the statute have not been established.
The Court will decline to award attorney's fees and costs.
Counsel for the Southern Valley County Recreational District shall prepare a
judgment reflecting the Court's Memorandum Decision in this regard.

26
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1

DATED this

J-

day of June 2011.

2
1

3

MICHAEL McLAUGHLIN
DISTRICT JUDGE

4

5
6
7

8
9
10
11

12
13
14
15
16

17
18
19

20
21

22
23
24

25
26
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CERTIFICATE OF MAILING
2

I hereby certify that on the
3
4

5
6
7

a
9

10
11

12

9'

day of June 2011, I mailed (served) a true and

correct copy of the within instrument to:

VALLEY COUNTY CLERK'S OFFICE
VIA EMAIL
Matthew C. Williams
VALLEY COUNTY PROSECUTOR'S OFFICE
PO Box 1350
Cascade, ID 83611
Fax: (208) 382-7124
Paul J. Fitzer
MOORE SMITH BUXTON & TURCKE CHARTERED
950 W Bannock, Ste 520
Boise, ID 83702
Fax: (208) 331-1202

13
14

ARCHIE N. BANBURY
Clerk of the District Court

15
16
17

18
19
20
21

22
23
24

25
26
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IN THE DISTRICT COL:RT OF THE FOURTH JUDICIAL DISTRICT
OF THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

STATE OF IDAHO,

)
Plaintiff,

v.

Case No. CV20 I l -46C

)
)
)

YVETTE DA VIS,
Defendant
~-------~---~~-

STATE OF IDAHO,

Plaintiff,
v.

Cas/J:±.

)
)
)
)

)

c:·

. 1/e

0

•
,

.

Inst. No.

'--AM

---

----P.M

Case No. CV201 l-47C

)
)
)
)

PA TRICK COWLES,
Defendant

)
)

)

-S-'T_A_T_E_O_F_I_D_A_H_O_,_ _ _ _ _ _ _ _ )
Plaintiff,
V.
~HCHAEL

SMITH.
Defendant.

)
)
)
)
)
)

)

_S_T_A_T_E_O_F_I_D_A_H_O_,_ _ _ _ _ _ _ )
Plaintiff.

DONALD MICHAEL KEITHLY,
Defendant

Case No. CV201 l-148C

)

)
v.

Case No. CV20 l l-48C

JUDGMENT

)
)
)
)

~~~~~~~~~~~~)

THIS MATTER came before the Court upon Defendants' Motion for Summary
Judgment and Plaintiff's Motion for Summary Judgment on May 26, 201 I with appearances by
Matthew Williams on behalf of the Plaintiff. State of Idaho and Paul J. Fitzer of Moore Smith
Buxton & Turcke, Chartered on behalf of the Defendants and this Court having considered the

.JUDGMENT- I

77

merits of the foregoing motions and the oral argument presented by counsel appearing on behalf
of the interested parties and the Court having issued the MEMORANDUM DECISION on the
States' and Defendants' Joint Motions for Summary Judgment entered June 2, 2011;
IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:
1.

Plaintiff's Motion for Summary Judgment is DENIED;

2.

Defendants' Joint Motion for Summary Judgment is GRANTED;

DA TED

this!~ day of June. 2011.

Hon. Michael Mclaughlin

IDAHO RULES OF CIVIL PROCEDURE 54(b) CERTIFICATE
With respect to the issues determined by the above judgment it is hereby CERTIFIED, in
accordance with Rule 54(b), I.R.C.P .. that the Court has determined that there is no just reason
for delay of the entry of a final judgment and that the court has and does hereby direct that the
above judgment shall be a final judgment upon which execution may issue and an appeal may be
taken as provided by the Idaho Appellate Rules.

DATED this

-~--

day of June, 2011..

,

1,1,,

d,,_ _ / fi

~ J(7""/U<.:.
Hon. Michael McLaughlin
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CERTIFICATE OF SERVICE

l1

day of June, 2011, I caused to be served a true
I HEREBY CERTIFY that on the
and correct copy of the foregoing JUDGMENT by the method indicated below, and addressed to
the following:
Matthew C. Williams
Valley County Prosecuting Attorney
Kenneth R. Arment
Valley County Deputy Prosecuting Attorney
P.O. Box 1350
Cascade, Idaho 83611
Allorney for Plaintiff
Paul 1. Fitzer
Moore Smith Buxton & Turcke, Chartered
950 W. Bannock, Suite 520
Boise, ID 83 702
Attorney for Defendants

/ tJ.s.

Mail

:Z Hand Delivered be \
Overnight Mail
Facsimile: (208)382-7124
E-mail: mwilliams@co. valley .id.us
karment(ll'co.rnlley.id.us

U.S. Mail
Hand Delivered
_ _ Overnight Mail
Facsimile: (208)331-1202
E-mail: pjf@msbtlaw.com

/

,C

.JLDGMENT- 3

tf'' (; j

/ ·1

qerk

f

I

t\ ·\ 1 fj J(~1

I_

,
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,-\fi(,;Hlt: N. Of\l'lt1UH Y, vLtHt.

BY~

r-.t:\ rr1 II: w c. WILLL\\tS
Valky County Prosecuting :\Horney

M282011

DEP!JTV

Case No,_ __.flit. No_ __

KENN FT! I R. AR\tEl\IT
Deputy Prosecuting Attorney
P.O. Box U50
Cascadl.'. ID 8361 l
Phone: (.208) 38.2-71.20
hlcsimile: (.208) 38.2-71.24
Idaho State Bar tt 3394

Flied

A.M. 1 :t9

P.M

IN THE DISTRICT COl'RT OF THE FOl'RTH .ff DICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COl'NTY OF VALLEY
)

STATE OF IDAHO.

CASE NO.

)

CV-2011-~6-C

)

Plain ti ft/ Appel !ant.

)

\ s.

)
)

NOTICE OF APPEAL

)

YVETTE DA VIS.

)
)

!)ct('ndant/Respondent.

)

TO: THE ABOVE NAMED RESPONDENT. YVETTE DAVIS AND THE PARTY'S
1\ l'TORNEYS. STEPHANIE J. BONNEY AND PAUL J. FITZER OF MOORE SMITH

Bt:XTON & 'IVRKE, 950 \V. BANNOCK STREET. SUITE 5.20. BOISE. IDAHO 83702.
AND THE CLERK OF TIIE :\BOVE ENTITLED COl 'RT.
'.\JOTICE IS 1IEREBY GIVEN ll!AT:
I. !he abo\ e named Appdlant. State of Idaho. by and through the Valky County
Prosecuting Attorney. appeals against the above named RL·spondent to the Idaho Supreme Court
frnm the District Court's

(I)

.Judgment entered in the abm e entitled action on the 17th day of

June . .201 land the lllllowing rulings made beforL' th\:.' .Judgment became final:
\knwrandurn Decision on the State's and

Det~ndants·

(.2)

the

Joint \lotions fur Summary Judgment.

l"ntered June .2 . .2011: (3) the Dl.'nial of the state's \lotions for Pn:liminary Injunction and to
Disqualit~

Cn111sel e11tered April .28 . .2011: and

(4)

\lcmurandurn !kcision RE: State's \lotion

for Pn:liminary Injunction entered \lay .20. 2011. 1lonorabk Judge \fichael R. \kLaughlin.
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presiding. The action is a usurpation action brought pursuant to Idaho

Code~ 6-602

in the name

of the people of the state by the !()cal Prosecuting Attorney. The Appellant does not object to a

change in the designated name of the Appellant on the case title, if the Idaho Supreme Court
finds that such change is appropriate.

2. That Appellant has a right to appeal to the Idaho Supreme Court and the judgments or
orders described in paragraph I above are appealable orders under and pursuant to Ruic I !(a)
I.A.R.

3. Preliminary Statement of the Issues on Appeal:
A. Whether the District Court Ruled Correctlv In Ciranting Summary Judgment to

Respondent; including adoption uf the de facto officer doctrine in usurpation actions; applying
election contest requirements to usurpation actions: deciding that the action against Yvette Davis
\Vas moot because she was defeated in a special election after the Recreation Board had
appointed her to fill her own expired term contrary to law; implicitly ruling that it did not matter
if Yvette Davis was a usurper. that she could participate in appointing replacement directors even
though the Recreation Board would have lacked a quorum without her being in position and
rnting: and implicitly that comp! iance with !daho Constitutional and statutory rights to suffrage
were substantially met.
B. Whether the District Court Ruled Correctly In Denying the State's Motion for

Preliminary Injunction: including the requirement that the State had to show irreparable damage
beyond monetary ramifications even though the State showed that Davis and the Recreation
Board made governmental improprieties of a continuous and on-going nature in making secret
policy and decisions contrary to the Idaho Meeting Law and Ethics in Government Act
requirements.
C. Whether the District Court Ruled Correctly In Denying the State's Motion to
Disqualify Counsel where the record showed the Recreation District made a secret decision(s) to
hire agency counsel to defend individual directors

at

public expense in usurpation actions

without public disclosure by voting board members in accordance with the Ethics in Government
Act and no open meeting disclosure of potential conflicts by the agency attorneys.
4. No order has been entered sealing all or any portion of the record.

5. (a) Reporter's transcripts of the April 28, .2011 and \fay 26. 2011 hearings (both scheduled
at 2: 00 pm) are requested.
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\b) The Appellant requests the preparation of the following portions of the reporter's

I electronic format [v{t,oth (check one):

transcript in [ ] hard copy [

:\pril .28, 20 l I .2:00 pm hearing (Frances J. \forris): and
May .26, .2011 2:00 pm hearing (Diane Crorn\\ell).
6. !'he :\ppcllant docs not request additinnal documents, not already in the record of the
proceedings. to be included in the record. hut only the pleadings. tm.krs. affidavits and other
documents of record.
7. Civil Cases Only: The :\ppellant does not request additional documents, charts or

pictures not already in the record of the proceedings.
8. l certify:
(a) That a copy of this notice of appeal has been served on each reporter of whom a transcript

has been requested as named below at the address set out below:
Name and address:

Frances J. Morris
Ada County Courthouse
200 W. Front Street
Boise. ID 83701

Name and address:

Diane Cromwell
Ada County Courthouse
200 W. Front Street
Boise. ID 83 70 l

(b) (2) That the Appellant is exempt from paying the estimated transcript fee because the

action was brought and maintained in the name of the State of Idaho by the Valley County
Prosecuting Attorney.
(c) (2) That the :\ppellant is exempt from paying the estimated fee fr)r the preparation of the
record because the action was brought and maintained in the name of the State of Idaho by the
Valley County Prosecuting Attorney.
(d) (2) That :\ppellant is exempt from paying the appellate filing fee because the action was
brnught and maintained in the name of the State of Idaho by the Valley County Prosecuting
Attorney.
(e} That service has been made upon all parties required
l.:\.R.

D:\TED Tl IIS

to

be serwd pursuant to Rule 20

r(

2f day of July.

20 I I.
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Kenil~&~ni:1

eputy Prusecuting Attorney on llehalf of
f..latthew C. Williams. Valley County Prosecuting Attorney
:\ttnrneys for the Appellant

CERTIFICATE OF SERVICE

I caused a true and correct copy of the forgoing document to maikd first class. postage
prepaid. via the Lnited States Postal Sen ice to the follm\ ing on the date set forth helo\V.

Stephanie J. Bonney

Paul J. Fitzer
Moore Smith Buxton & Turcke
950 W. Bannock Street. Suik' 520
Boise. ID 83 702
Frances J ~lorris
Ada Cuunty Courthouse
200 W. Front Street
Boise. ID 83 70 I
Diane Cromwell
Ada County Courthouse
200 \V. Frnnt Stn:et
Boise. ID 83 70 l
L~mrence G. Wasden
Office of the Attorney General
700 W. Jefferson Street, Suite 210
P.O. Box 83720
Boise. Idaho 83 720-00 I 0

DATED this

Z</

~

Jay of July. 2.011.

Kenneth R. Arment
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STATE OF IDAHO,

)

)

Plain ti ff-Appellant,

)

C"1"" • ~

_,----~

F,i•':f _ _ _._. kM

~L ;-1~ _,..--

~.!_?

ORDER CONSOLIDATING APPEALS

)

v.

)

DONALD MICHAEL KEITHLY,
Defendant-Respondent.
STATE OF IDAHO,
Plaintiff-Appellant,

v.

)
)
)
)
)
)
)
)
)
)

Supreme Court Docket No. 39033-2011
Valley County Docket No. 2011-148

Supreme Court Docket No. 39034-2011
Valley County Docket No. 2011-46

)

YVETTE DA VIS,

)
)

Defendant-Respondent.
STA TE OF IDAHO,
Plaintiff-Appellant,

v.
PA TRICK COWLES,
Defendant-Respondent.
STA TE OF IDAHO,
Plaintiff-Appell ant,

v.
MICHAEL SMITH,
Defendant-Respondent

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)

ORDER CONSOLIDATING APPEAL - Docket Nos.
39033-2011/39034-2011/39035-2011/39036-200

Supreme Court Docket No. 39035-2011
Valley County Docket No. 2011-47

Supreme Court Docket No. 39036-2011
Valley County Docket No. 2011-48

PM

11r

It appearing that these appeals should be consolidated for all purposes for reasons of
judicial economy; therefore, good cause appearing,
IT HEREBY IS ORDERED that appeal No. 39033, 39034, 39035 and 39036 shall
be CONSOLIDATED FOR ALL PURPOSES under No. 39033, but all documents filed shall bear
both docket numbers.
IT FURTHER IS ORDERED that the District Court Clerk shall prepare a CLERK'S
RECORD, which shall include the documents requested in the Notices of Appeal, together with a
copy of this Order.
IT FURTHER IS ORDERED that the District Court Reporter shall prepare a
REPORTER'S TRANSCRIPT, which shall include the transcripts requested in the Notices of
Appeal.
DA TED this

'-Ith

day of August 2011.
For the Supreme Court

cc:

'

·1

:!

"
11

Counsel of Record
District Court Clerk
District Court Reporter
District Court Judge

Paul J. Fitzer. ISB #5675
& Tl 'RCKE, CHAR ITRED
950 W. Bannock Street. Suite 520
Boise, Idaho 83 702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202
ISB Nos.: 5675. 6563
Email: pj/@msbtlaw.com
[V100RE SM!Tll BUXTON

Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY
STATE OF IDAHO,
Plaintiff/ Appellant.

)
)

Supreme Court Docket No. 39033-2011
Case No. CV20 l l-148C

)

v.
DONALD MICHAEL KEITHLY,
Defendant/Respondent/Cross-Appellant.

___________
ST ATE OF IDAHO,
Plaintit1/ Appellant,
V.

YVETTE DA VIS,
Defendant/Respondent/Cross-Appellant.

)
)
)
)

)
)
)

Supreme Court Docket No. 39034-20 l l
Case No. CV20l l-46C

)
)
)
)
)
)
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STA TE OF IDAHO,
Plainti ft/Appel !ant,

)
)

Supreme Court Docket No. 39035-2011
Case No. CV2011-47C

)
)

V.

PA TRICK COWLES,
DefendantRespondent!Cross-Appellant.

)
)

)

---~---------------~~-------)
ST A TE OF IDAHO,

Plainti ft/ Appellant.

)
)

Supreme Cout1 Docket No. 39036-2011
Case No. CV20 I l -48C

)

v.

)

\HCHAEL SMITH.
Defendant Respondent:Cross-Appel !ant.

)
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)
)
)
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TO: THE ABOVE NAMED APPELLANT/CROSS-RESPONDENT STATE OF
IDAHO,

AND

THE

PARTY'S

ATTORNEY,

VALLEY

COUNTY

PROSECUTING

ATTORNEY, MATTHEW WILLIAMS, P.O. BOX 1350, CASCADE, ID 83611, AND THE
CLERK OF THE ABOVE-ENTITLED COURT (ADMINISTRATIVE AGENCY).
NOTICE IS HEREBY GIVEN THAT:
1.

The above named Cross-Appellants, Yvette Davis, Patrick Cowles, Michael

Smith and Donald Michael Keithly, cross appeal against the above-named cross respondents to
the Idaho Supreme Court from the final judgment certified pursuant to l.R.C.P. 54(b) entitled
Judgment entered in the above-entitled action on the l ih day of June, 2011, Honorable Judge
Michael Mclauglin presiding.
2.

The Cross-Appellants have a right to appeal to the Idaho Supreme Court, and the

judgment and order described in paragraph l above is an appealable judgment and order under
and pursuant to Rule 11 (a)( l ), I.AR.
3.

A preliminary statement of the issues on appeal which the Cross-Appellant now

intend to assert in the appeal is as follows:

****
1.

Idaho Code §12-117

Attorney Fees: The District Court abused its discretion in

finding that Defendants/Cross-Appellants were not entitled to make an application for attorney
fees based upon its finding that Plaintiff/Cross-Respondent acted without a reasonable basis in
fact or law, "[f]or the reasons set forth" in the Court's final order.

*****
2.

No order been entered sealing all or any portion of the record.
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3.

(a)

A reporter's transcript is requested of the April 28, 2011 and May 26, 2011
hearings.

(b)

The Cross Appellants request the preparation of the following portions of
the reporter's transcript: The reporter's standard transcript as defined in
Rule 25(c), I.AR.

4.

Cross Appellants request that those documents which are automatically included

under Rule 28, I.AR, be included in the clerk's record.

5.

(a)

That a copy of this notice of appeal has been served on each reporter of
whom a transcript has been requested as named below at the address set
out below:
Francis J. Morris
Ada County Courthouse
200 W. Front Street
Boise, ID 83 702
Diane Cromwell
Ada County Courthouse
200 W. Front Street
Boise, ID 83 702

(b)

That Cross Appellant is exempt from paymg the appellate filing fee
because Section 67-2301, Idaho Code, provides that no filing fee shall be
charged for services rendered to any state officer in the performance of his
official duties.

(d)

That service has been made upon all parties required to be served pursuant
to Rule 20, I.A.R.
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Respectfully submitted this l1t:-ugust, 201 !.
MOORE SMITH BUXTON

& TL1RCKE, CHARTERED

d'I~ Paul J. Fitzer
\ : ~pttomey for Defendants/Cross Appellants

(
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I HEREBY CERTIFY that on the

day of August, 2011, I caused to be served a true
and correct copy of the foregoing NOTICE OF CROSS APPEAL by the method indicated below,
and addressed to the following:
Matthew C. Williams
Valley County Prosecuting Attorney
Kenneth R. Arment
Valley County Deputy Prosecuting Attorney
P.O. Box 1350
Cascade, Idaho 83611
Attorney for Plaintiff

1/U.S.

Mail
Hand Delivered
_ _ Overnight Mail
Facsimile: (208)382-7124
E-mail: mwilliams@co.valley.id.us
-karmentf@co.valley.id.us

Honorable Michael R. McLaughlin
Ada County Courthouse
200 W. Front Street
Boise, ID 83702

/

Hand Delivered
_ _ Overnight Mail
Facsimile: (208)287-7529
E-mail: dcmclaum@adaweb.net

Diane Cromwell
Ada County Courthouse
200 W. Front Street
Boise, ID 83702

Francis J. Morris
Ada County Courthouse
200 W. Front Street
Boise, ID 83702

Lawrence Wasden
State of Idaho
Attorney General
700 W. Jefferson Street, Suite 210
PO Box 83720
Boise, ID 83720-0010

/

U.S. Mail
Hand Delivered
_ _ Overnight Mail
Facsimile
E-mail:
/

U.S. Mail

Hand Delivered
_ _ Overnight Mail
Facsimile
E-mail:

Lu.s.

Mail
Hand Delivered
_ _ Overnight Mail
Facsimile:

c;:C"Twl~

~
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U.S. Mail

Paul J. Fitzer

~
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Date: 8/25/2011

Fou

Time: 0944 AM
Page 1 of 3

User: GARRISON

dicial District Court - Valley County

ROA Report
Case: CV-2011-0000046-C Current Judge: Michael Mclaughlin
State Of Idaho vs. Yvette Davis

State Of Idaho vs. Yvette Davis

Other Claims
Judge

Date
New Case Filed - Other Claims

Michael Mclaughlin

Filing: A - All initial civil case filings of any type not listed in categories B-H,
or the other A listings below Paid by: State Of Idaho, (plaintiff) Receipt
number: 0000478 Dated: 2/8/2011 Amount: $.00 (Cash) For: State Of
Idaho, (plaintiff)

Michael Mclaughlin

Complaint For Usurpation Of Office and For Declaratory and lnjunitive
Relief

Michael Mclaughlin

Summons: Document Service Issued: on 2/8/2011 to Yvette Davis;
Assigned to Sheriff Office. Service Fee of $0.00.

Michael Mclaughlin

Plaintiff: State Of Idaho, Appearance Valley County Prosecutor

Michael Mclaughlin

2/10/2011

Summons: Document Returned Served on 2/8/2011 to Yvette Davis;
Assigned to Sheriff Office. Service Fee of $0.00.

Michael Mclaughlin

2/17/2011

Notice Of Appearance

Michael Mclaughlin

2/8/2011

Defendant: Davis, Yvette Appearance Stephanie J Bonney

Michael Mclaughlin

Defendant: Davis, Yvette Appearance Paul J Fitzer

Michael Mclaughlin

2/18/2011

Filing: 11 - Initial Appearance by persons other than the plaintiff or
Michael Mclaughlin
petitioner Paid by: Bonney, Stephanie J (attorney for Davis, Yvette)
Receipt number: 0000671 Dated: 2/18/2011 Amount: $58.00 (Check) For:
Davis, Yvette (defendant)

2/28/2011

Defendant Yvette Davis' Answer to Complaint for Usurpation of office and
for Declaratory and Injunctive Relief

Michael Mclaughlin

Motion to Consolidate

Michael Mclaughlin

Joint Motion to Dismiss or in the Alternative Summary Judgment

Michael Mclaughlin

Joint Memorandum in Support of Motion to Dismiss or in the Alternative
Summary Judgment

Michael Mclaughlin

Affidavit of Lorena Behnke in Support of Joint Motion to Dismiss

Michael Mclaughlin

Affidavit of Patrick Cowles in Support of Joint Motion to Dismiss

Michael Mclaughlin

Affidavit of Paul J. Fitzer in Support of Joint Motion to Dismiss

Michael Mclaughlin

Hearing Scheduled (Status 04/06/2011 04:00 PM) Court Call

Michael Mclaughlin

Notice of Telephonic Status Conference Under l.R.C.P. 16(a) & 16(b)

Michael Mclaughlin

State's Cross Motion for Summary Judgment

Michael Mclaughlin

State's Memorandum in Support of the State's Cross Motion for Summary
Judgment

Michael Mclaughlin

4/1/2011

Affidavit of Matthew C Williams

Michael Mclaughlin

4/6/2011

Hearing result for Status held on 04/06/2011 04:00 PM: Interim Hearing
Held Court Call Court Reporter None, 5 minutes

Michael Mclaughlin

4/11/2011

Hearing Scheduled (Motion 05/26/2011 02:00 PM) Motion to
Dismiss/Motion for Cross Motion for Summary Judgment

Michael Mclaughlin

3/17/2011

3/21/2011
3/31/2011

Hearing Scheduled (Hearing Scheduled 04/28/2011 02:00 PM) Tentative Michael Mclaughlin
Set-Preliminary Injunction
Notice Of Hearing - Joint Motion To Dismiss or in the Alternative Motion for Michael Mclaughlin
Summary Judgment
4/13/2011

Affidavit Of Dennis Marguet

Michael Mclaughlin
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User: GARRISON

udicial District Court - Valley County

Time: 0944 AM

ROA Report
Case: CV-2011-0000046-C Current Judge: Michael Mclaughlin
State Of Idaho vs. Yvette Davis

State Of Idaho vs. Yvette Davis

Other Claims
Judge

Date
4/13/2011

Notice Of Hearing

4/15/2011

Motion for Preliminary Injunction to Oust Yvette Davis from SVCRD Board; Michael Mclaughlin
To Disqualify Legal Counsel for Conflicts; Declaration of Validity of May,
2011 Replacement Election; and to Shorten Time

Michael Mclaughlin

Notice of Hearing

Michael Mclaughlin

State's Memorandum in Support of Motions for Preliminary Injunction;
Disqualification; and Judicial Ruling on Replacement Election

Michael Mclaughlin

4/20/2011

April 20. 2011 Affidavit on Kenneth R Arment

Michael Mclaughlin

4/25/2011

Supplemental Affidavit Of Lorena Behnke

Michael Mclaughlin

Defendant Yvette Davis' Response To State's Motion For Preliminary
lnjuction, Disqualification

Michael Mclaughlin

Motion For Order Shortening Time

Michael Mclaughlin

Amended Joint Motion For Summary Judgment

Michael Mclaughlin

Amended Memorandum in Support of Motion For Summary Judgment

Michael Mclaughlin

Amended Notice Of Hearing

Michael Mclaughlin

Affidavit of Sherri Schruder

Michael Mclaughlin

Affidavit Of Aaron Guest

Michael Mclaughlin

4/26/2011

4/27/2011
4/28/2011

Michael Mclaughlin
Hearing result for Hearing Scheduled held on 04/28/2011 02:00 PM:
District Court Hearing Held
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing estimated: Motions for Prelim
Injunction, To Disqualify Counsel; Declaratory Relief and to Shorten Time
Hearing result for Motion held on 05/26/2011 02:00 PM: District Court
Hearing Held
Court Reporter: Dianne Cromwell
Number of Transcript Pages for this hearing estimated: Motion to
Dismiss/Motion for Cross Motion for Summary Judgment

Michael Mclaughlin

Motion Denied--Preliminary Injunction.Motion to Disqualify--For Denial of
Disqualification See Court Minutes

Michael Mclaughlin

Court Minutes

Michael Mclaughlin

5/4/2011

Miscellaneous Payment: Copy Tape/CD Paid by: Mr. Davis Receipt
number: 0002020 Dated: 5/4/2011 Amount: $20.00 (Cash)

Michael Mclaughlin

5/5/2011

Hearing Scheduled (Motion 05/26/2011 03 00 PM) Motion to
Dismiss/Motion for Cross Summary Judgment

Michael Mclaughlin

5/11/2011

Def Yvette Davis' Response to State's Motion for Summary Judgment

Michael Mclaughlin

5/12/2011

State's Memorandum in Opposition to Defendants' Joint Motion for
Summary Judgment

Michael Mclaughlin

5/19/2011

Reply Memorandum In Support Of Motion For Summary Judgment

Michael Mclaughlin

5/20/2011

Memorandum Decision RE: State's Motion for Preliminary Injunction

Michael Mclaughlin

5/26/2011

Hearing result for Motion held on 05/26/2011 03:00 PM: District Court
Hearing Held
Court Reporter: Sue Wolfe
Number of Transcript Pages for this hearing estimated: Motion to
Dismiss/Motion for Cross Summary Judgment

Michael Mclaughlin
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Date: 8/25/2011

Fou

udicial District Court - Valley County

Time: 09:44 AM

User: GARRISON

ROA Report

Page 3 of 3

Case: CV-2011-0000046-C Current Judge: Michael Mclaughlin
State Of Idaho vs. Yvette Davis

State Of Idaho vs. Yvette Davis

Other Claims
Date
5/26/2011

Case Taken Under Advisement

Michael Mclaughlin

6/2/2011

Memorandum Decision on The State's and Defendant's Joint Motions For
Summary Judgment

Michael Mclaughlin

6/3/2011

Motion to Consolidate Cases for Appeal

Michael Mclaughlin

6/17/2011

Judgment

Michael Mclaughlin

STATUS CHANGED: Closed

Michael Mclaughlin

Civil Disposition entered for: State Of Idaho,. Plaintiff; Davis, Yvette,
Defendant. Filing date: 6/17/2011

Michael Mclaughlin

Appealed To The Supreme Court

Michael Mclaughlin

NOTICE OF APPEAL

Michael Mclaughlin

8/8/2011

Supreme Court Order Consolidating Appeals

Michael Mclaughlin

8/17/2011

Letters to Reporters Dianne Cromwell and Fran Morris Re: Appeal
Transcripts

Michael Mclaughlin

8/23/2011

Notice of Cross-Appeal

Michael Mclaughlin

7/28/2011
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STATE OF IDAHO,
Plaintiff-Appellant,

v

)
)
)
)

Supreme Court Docket No 39035"2011
Valley County Docket No. 2011-47

)
)

PATRICK COWLES,

)

)
Defendant-Respondent.

)

)

BLANK PAGE
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MATTHEW C. WILLIAMS, ISB # 6271
Valley County Prosecuting Attorney
KENNETH R. ARMENT, ISB # 3394
Valley County Deputy Prosecuting Attorney
P.O. Box 1350
Cascade, ID 83611
Phone(208)382-7120
Facsimile (208) 382-7124
Idaho State Bar #3394

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR VALLEY COUNTY

THE STATE OF IDAHO,
Plaintiff,

vs.
PATRICK COWLES,
Defendant.

)

)
)
)
)
)
)
)
)
)

CASE NO. CV-2011-- - - - COMPLAINT FOR USURPATION OF
OFFICE AND FOR DECLARATORY
AND INJUNCITVE RELIEF

COMES NOW THE PLAINTIFF, the people in the name of the State of Idaho, by and
through Matthew C. Williams, Valley County Prosecuting Attorney (hereinafter VCPA), and
Complain and Allege as follows:
SUBECT MATTER, JURISDICTION AND VENUE
I.
This is an action for usurpation of the Office of Director, Subdistrict (2), of the Southern
Valley County Recreational District (hereinafter referred to as the "SVCRD") by the Defendant
Patrick Cowles, in his individual capacity. Pursuant to Idaho Code § 6-602 the action is brought
by the local Prosecuting Attorney on behalf of the people of the State of Idaho for holding and/or
exercising the official office without authority of law.
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II.
The Defendant holds an official political office with a political subdivision located in
Valley County, Idaho as a Director for Subdistrict (2) on the Board of Directors for the SVCRD.
The Defendant also resides in Valley County, Idaho. Assuming adequate service of process, the
Court has personal jurisdiction over the Defendant.

III.
As this action involves the office of a political subdivision located in Valley County, the
only proper venue lies in the District Court, Fourth Judicial District, in and for Valley County.
Declaratory relief is requested pursuant to The Declaratory Judgments Act, Idaho Code §§ 101201, et seq. The Court may order preliminary injunctive relief pursuant to Rule 65, IRCP.
GENERAL ALLEGATIONS
IV.
On December 3, 1991, special election voters in Southern Valley County approved a
measure for the formation of a recreational district by a vote of 304 in favor and 235 against.
Thereafter, residents from the Donnelly area petitioned for dissolution of the district based upon
inadequate notice and formation was not completed. In 1998 another petition for formation of a
recreation district was filed with the Valley County Commissioners with which did not include
the Donnelly area. On November 3, 1998 another special election was held and the SVCRD was
created pursuant to the requirements set forth in Idaho Code§ 31-4304. The SVCRD is located
entirely within Valley County; its boundaries are identical to; or nearly identical to the
boundaries of the Cascade School District. The SVC RD has a current flat levy of $85.18 per
household for approximately 2,805 households and a current annual tax, reported to be
$238,929.90, as against its patrons.

v.
Pursuant to Idaho Code § 31-4304(e ), the new recreation district was divided into three
director subdistricts for representation and election purposes for elected director positions of the
SVCRD. The three subdistricts are ( l) West Mountain; (2) Alpha; and (3) Cascade. The
Honorable Phillip Batt, Governor for the State of Idaho, appointed the first three member board
of directors pursuant to Idaho Code § 3 l-4304(f). The directors for subdistricts ( l) and (2) were

96
2
COMPLAINT FOR USURPATION Of OFFICE.

Page.

appointed until the first district election and subdistrict (3) until the second district election with
standard terms of four years staggered between the first and second subdistrict (concurrent
terms); and the third subdistrict.

VI.
Since the vote for creation of the SV CRD in 1998, no actual public elections have been
held with regard to the board of director positions for the SVCRD. Regular elections are
required under Idaho Code § 31-4306 to be held in conformity with the general election laws
under chapter 14, title 34, Idaho Code and other applicable laws. Idaho Code§ 31-4306(2)
provides one exception to public elections. It~ after the filing date for office has expired and only
one (1) qualified candidate for the office has declared and no one has timely filed as a wTite-in
candidate, the SVCRD may publish notice that the election will not be held. This publication
must be made at least seven days prior to the regular election date. Idaho Code§ 34-1405
provides the public notice requirements for notice of election deadline. Prior to the calendar year
2011 notice was required to be published by the election official of the SVCRD. With new
amendments to the election laws, this responsibility now lies with the local County Clerk rather
than the election official for the SVCRD. For the purposes of this action, however, the events
giving rise to usurpation of public office occurred prior to 2011, except for the hold over and
exercise of power of the official office by the Defendant.

VII.
The Public Notice of the forthcoming candidate filing deadline is required to be published
between 7 and 14 days preceding the candidate filing deadline (established by the Idaho
Secretary of State) in the SVCRD's legal newspaper. The general election notice must at least
include the name of the political subdivision, the place for filing for each office, the availability
of declarations of candidacy and the actual deadline. Under the specific Recreation District
requirements. election, and therefore notice of filing deadline for each subdistrict office position
is required under I.C. § 31-4306 (l).

VIII.
For Subdistrict (3), the SVCRD failed to publish notice of election filing deadline in 2010
(for 2011-2015 term) and in 2006 (for 2007-2011 term). No elections were held those years, no
notices of exceptions to the elections were filed at least 7 days before the actual election as
3
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required by LC. § 31-4306(2) and it is believed the elections were not placed on the election
calendar by the SVCRD. The current Board of Director position for subdistrict (3) of the SVCRD
is nominally held by Yvette Davis.

IX.
The subdistrict (1) and (2) elections were arguably scheduled for vote (the SVCRD had
an entry on the Election Calendar for unspecified office or offices) in 2008. The notice of
election filing deadline, however, was not published in the 7-14 day time window as required by
statute (notice was published once, 19 days prior to the deadline. The notice was also defective in
content as it did not list how many offices were open and did not provide a description of which
subdistrict board of director positions were open for election. The SVCRD subsequently declared
that no election was being held as only one candidate per office had filed. In this notice the
SRVCD published information that the offices were for the subdistrict (1) and (2) positions. This
notice, was published after the time for filing for the open position was closed. It was,
unfortunately, the first notice published that referenced the existence of two open positions and
identified the offices by subdistricts (1) and (2). The SVCRD declared that Michael Smith was
the director for subdistrict ( 1) and Jim Roberts the director for subdistrict (2). Michael Smith
still holds the nominal position for subdistrict ( 1) during the current term of office. At some point
during the current term of office, Patrick Cowles was appointed by the other two nominal
directors to fill the vacancy for subdistrict (2) director position and Defendant Patrick Cowles
nominally is the current office holder for that position. The other two board members who
appointed Patrick Cowles were not valid board members at the time of the appointment (holding
and exercising the office without authority oflaw) and therefore said appointment was made
without authority of law.

x.
In the past couple of years, political interest and public debate has dramatically increased
with regard to the scope of the SVCRD's mission to its constituents and the continued lack of
swimming pool facilities. On October 14, 2010, Aaron Guest brought a petition before the
SVCRD signed by patrons of the recreation district raising what appeared to be procedural
irregularities with regard to election of directors, including the lack of a November election for
the subdistrict (3) position and asking the Board of the SVC RD to investigate and report on its
status. At its November 18, 2010 meeting, the SVCRD Board declined to review the petition and
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referred Mr. Guest to the Idaho Secretary of State in the event the petitioners believed anything
had not been done correctly. Upon contacting the Idaho Secretary of State's Office and
explaining the situation, that office referred Mr. Guest to the VCPA with a reference to Idaho
Code§ 6-602.

XI.
The VCPA then requested election notice and related documentation from the SVCRD
and to meet with board members. The SVCRD then hired legal counsel, although board minutes
for November and December, 2010 do not reflect such hiring or the occurrence of any executive
sessions in accordance with the Idaho Open Meeting Law provisions. Documentation from the
nominal attorney of the SVC RD established that indeed, the position for board member of
subdistrict (3) had not been noticed for election in 2010 or for the previous term in 2006. The
documentation also established the deficiencies alleged in paragraph IX of this Complaint, which
is incorporated herein by reference.

XII.
The nominal attorney for the SVCRD submitted a letter defending the SVCRD to the
Editor of the Long Valley Advocate, which was published. The VCPA advised the attorney that it
could not support the attorney's legal opinion and asked to be informed whether said attorney
represented the Board Members or the SVCRD with regard to legal action under LC. § 6-602.
The VCPA was informed that the attorney represented both. To date, Plaintiff has not received
any documentation of waiver or purported waiver of any professional conflicts.

XIII.
In her letter to the Edi tor of the Long Valley Advocate, the nominal attorney for the
SVCRD announced that the SVCRD would be declaring the office of subdistrict (3) vacant until
a new election could be held in May, 2011, and that the remaining board members would
appointment an interim director. No official notice was published of the opening, no public
declaration that the Board of Directors had declared the position vacant; and no recorded vote
was ever made of any official meetings being conducted of public record for this proposed action
or decision of this action.
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XIV.
At its January 11, 2011 board meeting, director Mike Smith read a letter from Yvette
Davis expressing interest in being appointed "to the Board seat that was vacated January 1,
2011." Director Mike Smith then moved to appoint Yvette Davis to the subdistrict (3) director
position until a May, 2011 election and was seconded by Pat Cowles. The unofficial meeting
minutes (subject to approval at next meeting) do not reflect the outcome of any vote as required
by Idaho Code§ 67-2344, but it is believed that Yvette Davis was nevertheless appointed to the
position contrary to law. To date, the Defendant, Patrick Cowles, has not vacated the official
office as a member of the Board of Directors, subdistrict (2).
ATTORNEY FEES AND COSTS

xv
Plaintiff is entitled to an award of reasonable attorney fees and costs for the successful
prosecution of this action in accordance with Idaho Code§§ 12-117; 12-120; 12-121; and the
Idaho Rules of Civil Procedure, Rule 54.
COUNT ONE, USURPATION OF OFFICE
XVI.
Plaintiff realleges and incorporates by reference the allegations contained in paragraphs 1XV of Plaintiff's Complaint.
XVII.
Plaintiff has reason to believe, as alleged in this Complaint and for the reasons given, that
the Office of Director of subdistict (2) is currently being held and exercised by the Defendant
Patrick Cowles without authority of law and that the Court find Defendant has therefore usurped
the public official position without authority of law and to hold Defendant responsible according
to law.
COlJNT TWO, DECLARATORY RELIEF
XVIII.
Plaintiff realleges and incorporates by reference the allegations contained in paragraphs IXVII of Plaintiffs Complaint.
XIX.
Due to the events that have occurred with the SVC RD and the Board of Directors offices,
there are no viable and legally established directors remaining with the SVCRD to fill positions
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or to hold otlice to legally protect the patrons of the SVCRD and conduct business on behalf of
the SVC RD. Plaintiff requests issuance of an appropriate Declaratory Judgment declaring
Defendant's official position vacant and providing for the appointment of viable directors by the
Governor of the State of Idaho until such time as appropriate special elections may be held and
offices filled by election, in accordance with notice and election practices to be approved by this
Court.

xx.
The Plaintiff, on behalf of the people of the State of Idaho, may also be entitled to
ancilliary declaratory relief which may be necessary to protect the public and counter existing or
potential ultra vi res acts of the Defendant, the SVC RD through the action of the Defendant or
their nominal legal counsel in violation of law or without legal authority.
COUNT THREE, INJUNCTIVE RELIEF
XXL
Plaintiff realleges and incorporates by reference the allegations contained in paragraphs IXX of Plaintiff's Complaint.
XXII.
The Defendant's usurpation of the official position has resulted in a void ofleadership
and authority with the SVCRD. In the event the Defendant continues to exercise any authority or
action in the name of the office held, the patrons and the SVCRD itself are entitled to protection
from actions conducted in the name of the SVCRD to protect the integrity of the SVCRD and/or
to carry out what Declaratory Relief the Court may award.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays that the Court enters Judgment against the Defendant and
makes any related orders in favor of the Plaintiff as follows:
( l) That Defendant has usurped his/her official position as a Director for the Board of
Directors for the Southern Valley County Recreational District, subdistrict (2);
(2) That the Court declare the Defendant's official position as vacant and that the

Governor of the State of Idaho should appoint a qualified elector to fill the official
position until adequate public notice and election opportunity is provided in
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accordance with the Court's decision and Idaho law;
(3) That the Court enter such declaratory or injunctive relief, including possible
temporary restraining; preliminary injunctive; or injunctive orders as may be
necessary to protect SVCRD patrons and assets;
(4) That the Court impose the civil fine penalty, in the Court's discretion, up to the
authorized amount of $5,000.00 for the usurpation of the office upon the individual
Defendant for holding office without authority of law, holding the SVCRD harmless
from the statutory penalty;
(5) That the Court award Plaintiff its costs and attorney fees for prosecution of this action
in accordance with Idaho Code§§ 12-117; 12-120; 12-121; and Rule 54, IRCP; and
(6) That the Court order such further and appropriate relief as the Court may deem
equitable in this case.
DATED this

;j

t~ay of February, 2011.

Kenneth R. Arment, Deputy Prosecutor
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Stephanie J. Bonney, ISB #6037

Paul J. Fitzer, ISB #5675
MOORE SMITH BUXTON & TURCKE, CHARTERED

950 W. Bannock Street, Suite 520
Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202

ISB Nos.: 5675, 6563
Email: pjf@m.sbtlaw.com
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN Ai'ID FOR THE COUNTY OF VALLEY

STATE OF IDAHO,
Plaintiff,

)
)
)
)

)
)
)
)

v.
PATRICK COWLES,
Defendant.

)

Case No. CV2011-47C

DEFENDANT PATRICK COWLES'
ANSWER TO COMPLAINT FOR
USURPATION OF OFFICE A.ND FOR
DECLARATORY AND INJUNCTIVE
RELIEF

~~~~~~~~~~~~~~)
COMES NOW, Defendant Patrick Cowles, ("Defendant") by and through his
undersigned counsel of record, Paul J. Fitzer, of the law firm of MOORE SMITH BUXTON &
TURCKE, CHARTERED, in Answer to the Plaintiff's, Valley County Prosecuting Attorney

("VCP A") Complaint for Usurpation of Office and For Declaratory and Injunctive Relief
("Complaint") admits, denies and alleges as follows:

INTRODUCTION
The following defenses are not stated separately as to each claim for relief or allegation
of the Complaint. Nevertheless, the following defenses are applicable, where appropriate, to any
and all of VCPA's claims for relief. Defendant, in asserting the following defenses, does not
ANS\VER-1
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admit that the burden of proving the allegations or denials contained in the defenses is upon
them, but, to the contrary, assert that by reason of said denials, and by reason of relevant
statutory and judicial authority, the burden of proving the facts, relevant to many, if not all of the
defenses and affirmative defenses and the burden of proving the inverse of the allegations
contained in many, if not all, of the defenses and affirmative defenses is upon VCP A in this

action.
FIRST DEFENSE
Defendant hereby denies each and every allegation contained in the Complaint whether
express or implied, that are not otherwise expressly admitted, denied or qualified herein.

SECOND DEFENSE
PARTIES, JURISDICTION AND VENUE
Defendant denies Paragraph 1 in its entirety. In particular, Defendant denies that an

1.

action of Usurpation of Office lies against the Defendant in her individual capacity for

procedural errors purportedly committed by the Southern Valley County Recreation District

("SVCRD") during the election process in 2006, 2008, and 2010 respectively. Defendant denies
that the VCPA has standing to challenge alleged defective election notices pursuant to I.C. § 6602.
2.

Defendant admits paragraph II of the Complaint insofar as the Defendant is a SRVCD

Director and that this Court has personal jurisdiction, but denies the remainder of the paragraph
including any legal conclusions insinuated that the VCP A is empowered to bring this action
merely because the SRVCD is located in Valley County.

104
~ece

ve.J

3,

Defendant realleges his answer to the allegations contained in paragraphs 1 and 2 and on

that basis denies paragraph

m as the VCP A does not have jurisdiction to bring a usurpation

action against the SVCRD; an independent body politic of the state.

GENERAL ALLEGATIONS
4,

Defendant admits Paragraph IV with the exception of the current annual tax amount,

which Defendant denies.

5.

Defendant admits paragraph V of the Complaint.

6.

Defendant denies Paragraph VI and VII of the Complaint as the VCP A attempts to

paraphrase statutory requirements which speak for themselves and therefore denies same.
7.

Defendant denies Paragraph VIII insofar as the VCPA misrepresents factual events and

attempts to paraphrase statutory requirements which speak for themselves and therefore denies
same.

The Sub-district (3) director, Yvette Davis, was appointed by the Honorable Phil Batt,

Governor for the State of Idaho, and has served as the Sub-district (3) director since the creation
of the SVRCD.

No one has ever run against her.

If there are no candidates or only one

candidate, then the District does not hold an election. See Idaho Code 31-4305 and 31-4306.
The election date for the 2003-2007 term was November, 2002. The notice of filing deadline for
this election was published on August 28, 2002. Only one declaration of candidacy was filed for
this four year term, and the election was subsequently cancelled. The next term for Subdistrict 3
ran from January, 2007 through January, 2011. For the 2007-2011 term, there should have been

an election in November, 2006. The District missed this election, (the SVRCD secretary at the
tin1e was Archie Banbury who is now the County Clerk) but re-scheduled an election at the next
available election date in February, 2007.

Thus, any irregularity was cured.

The District

published the notice of filing deadline for this election on December 20 and December 27, 2006.

ANS\VER-3
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Again, only one declaration of candidacy was filed for this four year term, and the election was
subsequently cancelled.

As this is a four year term which began in February, 2007, there was

some confusion as to when this term would expire. No election was conducted in November,
2010. The SVRCD consulted with the County's election officer, Assistant County Clerk, Joanne
Frye, and it was agreed the election would be held in February, 2011. Of course, with the recent
statutory changes, the next available election was actually May, 2011. The SVCRD consulted
with the Idaho Attorney General's Office (Brian Kane) and the Idaho Secretary of State (Tim

Hurst) who both recommended that the sub-district (3) term would tenninate on January 1, 2011
leaving a vacancy. As in 2006, the SVCRD would hold an election at the next available election
date and in the interim, a quorum of the directors would appoint an interim replacement.

8.

Defondant denies Paragraph IX insofar as the VCPA misrepresents factual events and

attempts to paraphrase statutory requirements which speak for themselves and therefore denies
same.

The VCP A is challenging the election notices for the 2008 election. For Subdistricts 1

and 2, the terms ran from January, 2005 through January, 2009. The election date for the 20052009 terms was November, 2004. The notice of filing deadline for this election was published
on August 25, 2004. One declaration of candidacy was filed for each seat. There was not a
contested seat in either of these sub districts. Thus, the election for November, 2004 was validly
cancelled.
The next terms for sub districts 1 and 2 runs from January, 2009 through January, 2013.
For the 2009-2013 terms, the election date was November, 2008. The notice of filing deadline
for this election was published on August 13, 2008. Again, only one declaration of candidacy
was filed for each seat and the election was cancelled. Ironically, although the VCP A brings this
action against Michael Smith and Pat Cowles in their individual capacity, Pat Cowles was only
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appointed in May, 2010 following Jim Roberts and thereafter Sue Patterson's resignations. Mike
Smith, similarly, replaced Steve Heinz.
9.

Defendant does not have sufficient knowledge to either admit or deny the irrelevant and

argumentative allegations of Paragraph X and therefore denies same. Defendant denies that it
did not address the allegations stated in the petition. However, the Defendant admits that the
SVCRD does not have the legal authority to accept a petition for an election challenge and did
refer the complainants to the Idaho Secretary of State. The Defendant denies that either the
Idaho Secretary of State or the Idaho Attorney General's had in any way opined that directors
had usurped their office. They have in fact opined the opposite.
The VCPA asserts that "(in the past couple years, political interest and public debate has
dramatically increased with regard to the ... lack of swimming pool facilities." Certainly, some
constituents wish to utilize all of the District's funding for a covered swimming pool for those
select few leaving no funds for other recreational programs including cross-country skiing, golf,
an exercise facility, yoga, youth sports, adult softball, sponsorships of youth fishing and ski-free
days and all of the other programs and partnerships that have provided year round recreational
opportunities with the goal to enhance the quality of life for all residents and visitors of southern
Valley County,
Why would the VCPA identify political interest and public debate as an allegation in a
complaint for usurpation? 'Why is political interest of concern to the VCPA? The VCPA aptly
demonstrates that he is raising purported procedural violations three years after the fact for
purely political reasons. The VCP A is either being unduly influenced or is acting upon an
unlawful conflict of interest in bringing this action for illegitimate purposes.
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IO.

Defendant denies the allegations of Paragraph XI as it pertains to the VCPA's request fo:r

election notices from the SVRCD. Mr. Arment, on January 18, merely requested the unapproved
meetings minutes for January. The Defendant admits paragraph XI insofar as the minutes for

November and December, 2010 do not reflect the hiring of a "nominal attorney". Legal counsel
was retained in February, 2010.
11.

Defendant denies Paragraph XII insofar as legal counsel for SVCRD did not submit a

letter to the Editor of the Long Valley Advocate nor has said attorney had any contact with the
Editor. Said letter was provided by the SVCRD. This is in direct contrast with the VCPA who
has conducted several interviews pertaining to this action in violation of Idaho Rules of
Professional Conduct 3.8. Defendant denies that the VCPA has any authority to control what
legal counsel the SVCRD and its officers acting within the course and scope of their positions
choose to have serve as their legal representative.

Defendant denies the remainder of the

paragraph regarding any insinuation that the SVCRD must present the VCPA with a waiver of
any professional conflicts.
12.

Defendant denies Paragraph XIII as the VCPA purports to paraphrase legal notice

requirements that are unsupported by Idaho Law. The Board declared the sub district (3) seat as

vacant as its first meeting in January and appointed a board member to serve until the election in
May. This meeting was duly recorded and to the extent that the VCPA does not believe the
minutes accurately reflect the actions taken therein, the board has cured said minute entry at its
meeting on or about February 17, 2011.

13,

Defendant realleges his answers to the allegations contained in paragraph 12. Defendant

denies Paragraph XfV as VCPA purports to paraphrase legal requirements that are unsupported
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by Idaho Law. Defendant denies the remainder of the paragraph pertaining to the VCPA's selfinvented notice requirements.

14.

Defendant denies Paragraph XV regarding the VCPA's claim for entitlement for attorney

fees and costs and believes that the VCP A is clearly violating IR.PC 3, 8 by trying his case in the
media having filed two separate articles. The VCP A is further in violation of IRCP 11 in filing
this Complaint purportedly on behalf of the State of Idaho but in reality pursuant to an inherent
conflict of interest pertaining which are not (1) grounded in fact; (2) warranted by existing law or a

goodMfa1th extension, modification, or reversal of existing law; and (3) interposed for an improper
purpose. Readv. Harvey, 147 Idaho 364, 371, 209 P.3d 661, 668 (2009).
15.

As to Defendant's Counts, Defendant denies in full Paragraphs XVI through XXII and its

prayer for relief.

AFFIRMATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE
1.

The VCPA has failed to state a claim upon which relief can be granted.
SECOND AFFIRMATIVE DEFENSE

2.

The VCPA's causes of action do not present a justiciable case or controversy.

THIRD AFFIR.IVIATIVE DEFENSE

3.

The VCPA's causes of action are barred by equitable defenses of estoppel, Iaches,

and dirty hands.

FOURTH AFFIRMATIVE DEFENSE
4.

The VCP A lacks standing to assert some or all of the claims set forth in its

Complaint.

FIFTH AFFIR.t'1ATIVE DEFENSE
5.

The VCPA's cause of action is barred by the applicable statute of limitations.
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SIXTH AFF1RMATIVE DEFENSE
6.

The VCPA' s cause of action is barred by prosecutorial and ethical misconduct.

SEVENTH AFFIRMATIVE DEFENSE
The VCP A has failed to join an indispensible party.

7.

EIGHTH AFFIRMATIVE DEFENSE
8.

The VCPA is in violation of the Idaho Rules of Professional Conduct in bringing

this action including, but not limited to, Rule 1.7} 3, 1, 3.4, 3.6, 3.8 and 8.4.

RESERVATION TO AMEND
Defendant reserves the right, after further discovery, to amend this Answer and
Counterclaim, or to add or delete affirmative defenses supported by the facts, and a failure to
include all such defenses in this Answer shall not be deemed a waiver of any right to further
amend this Answer and Counterclaim.

ATTORNEY'S FEES
Defendant has been required to use the services of an attorney in defense of this action,
Pursuant to Idaho Code§§ 12-117, 12-120, 12-121, Rule 11 and Rule 54(e) of the Idaho Rules of
Civil Procedure and other applicable law, Defendant is entitled to an award of its reasonable
attorney's fees and costs incurred in this action.
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DATED this 1 '1"day of February, 2011.
MOORE SMITH BUXTON & TtJRCKE, CHARTERED

itzer
ey for Defendant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the l~ctay of February, 2011, I caused to be served a
true and correct copy of the foregoing ANSWER by the method indicated below, and addressed
to the following:
Matthew C. Williams
Valley County Prosecuting Attorney
KelUleth R. Arment
Valley County Deputy Prosecuting Attorney
P.O. Box 1350
Cascade, Idaho 83 611
Attorney for Plaintiff

~S.Mail
Hand Delivered
Overnight Mail
~~imile: (208)382-7124
---:E-mail: mwilliams@co. valley .id. us
-kannentr'@,co.valley.id. us
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DIS"fmle:F-eF +HE!---P.M
STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

Case No. CV-11-046-C

MEMORANDUM DECISION ON
THE STATES' AND DEFENDANTS'
JOINT MOTIONS FOR SUMMARY
JUDGMENT

Case No. CV-11-04 7-C

Case No. CV-11-48-C
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STATE OF IDAHO,
Case No. CV-11-148-C

2

Plaintiff,

3

vs.
4

DONALD MICHAEL KEITHLY,
5

Defendant.
6
7

APPEARANCES

8

For Plaintiff: Matthew Williams, Valley County Prosecuting Attorney
9

For Defendant: Paul J. Fitzer of Moore Smith Buxton & Turcke
10
11

12
13

This matter came on for hearing on cross Motions for Summary Judgment and
the Defendants' Motion to Dismiss on May 26, 2011. The Court took the matter under
advisement.

PROCEEDINGS

14
15

The Valley County Prosecutor (hereinafter referred to as the State), filed

16

Complaints for usurpation of office and for declaratory and injunctive relief against the

17

respective Defendants.

18

A Motion for Temporary Restraining Order and Notice of Hearing was filed on
19

April 18, 2011, setting the matter for hearing on April 28, 2011.

At that hearing the

20

Court declined to grant the restraining order involving specifically Ms. Davis, the Court
21
22

23

finding that there was not a showing of irreparable harm or injury and that counsel for
the Defendants would not be disqualified.

24

The Defendants filed a Motion for Summary Judgment on April 26. 2011. The

25

State, on March 31. 2011, filed a Memorandum in Support of their Motion for Summary

26

114
MEMORANDUM DECISION· CASE NOS. CV-11-046, 047, 048, 148 ·PAGE 2

Judgment The both parties have filed affidavits and briefs in Opposition to the Motions
2

for Summary Judgment.

3

One of the claims asserted by the State has been rendered moot. Yvette Davis

4

stood for election in the May 17, 2011 and was defeated by Aaron Guest; thus. the

5

request that Ms. Davis' position be deemed to be vacated and that the Governor

6

appoint a qualified elector is now moot in light of that election.

7

8

STANDARD OF REVIEW
Summary judgment is appropriate

9
10
11

12
13

"if the pleadings, depositions, and admission on file, together with the
affidavits, if any, show that the re is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as a matter of law."
If the nonmoving party fails to provide a sufficient showing to establish the
essential elements of his or her case, judgment shall be granted to the
moving party.

Boise Tower Associates, LLC v. Timothy Hoagland, 147 Idaho 774, 779, 215 P.3d 494,

14

499 (2009).
15

Summary judgment will be granted only "if the pleadings, depositions, and
16

17

admissions on file, together with the affidavits, if any, show that there is no genuine

18

issue as to any material fact and that the moving party is entitled to a judgment as a

19

matter of law." l.R.C.P. 56(c). When considering a summary judgment motion, the trial

20

court must construe the record liberally in favor of the non-moving party and draw all

21

reasonable factual inferences in favor of such party.

22

23

Bear Lake West Homeowner's

Ass'n. v. Bear Lake County, 118 Idaho 343, 346, 796 P.2d 1016, 1019 (1990). The
motion will be denied if conflicting inferences may be drawn from the evidence or if

24

reasonable people might reach different conclusions. Parker v. Kokot, 117 Idaho 963,
25

793 P.2d 195 (1990).
26
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The initial burden of establishing the absence of a genuine issue of material fact
2

rests with the moving party. Thomson v. Idaho Ins. Agency, Inc., 126 Idaho 527, 531,

3

887 P 2d 1034. 1038 (1994).

4

resists summary judgment has the responsibility to place in the record before the court

5

the existence of controverted material facts that require resolution at trial. Sparks v. St.

6

Luke's Reg'/ Med. Ctr., Ltd., 115 Idaho 505, 508, 768 P.2d 768, 771 (1988). The

7

8

If the moving party meets that burden, the party who

resisting party may not rely on his pleadings or merely assert the existence of facts
which might support his legal theory. Id. He must establish the existence of those facts

9

by deposition, affidavit, or otherwise. Id.; l.R.C.P. 56(e).

Supporting and opposing

10
11

12

affidavits must be made on personal knowledge and must set forth such facts as would
be admissible in evidence. l.R.C.P. 56(e).

13

A mere scintilla of evidence or a slight doubt as to the facts is not sufficient to

14

withstand summary judgment. Corbridge v. Clark Equip. Co., 112 Idaho 85, 87, 730

15

P.2d 1005, 1007 (1986).

16

summary judgment when the plaintiff fails to make a showing sufficient to establish the

17

18

Moreover, the existence of disputed facts will not defeat

existence of an element essential to his case, and on which he will bear the burden of
proof at trial. Pounds v. Denison, 120 Idaho 425, 426, 816 P.2d 982, 983 (1991 ).

19

UNDISPUTED FACTS
20
21
22

Yvette Davis has been a member of the Board of the Southern Valley County
Recreation District, hereinafter referred to as SVCRD. since its inception in 1998. On

23

April 14, 2010, the SVC RD accepted the resignation of Sue Patterson, the Sub-District

24

2 Director. The Board then appointed Patrick Cowles as the Sub-District 2 Director to

25

serve the remainder of the 2009 through 2013 term. Similarly, on March 8, 2011, the

26
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SVCRD Board appointed Mike Keithly as Director of Sub-District 1, to replace Mike
1

2

Smith; whose letter of resignation was accepted by the Board on February 25. 2011.

3

In the 2008 election process, only one declaration of candidacy was filed for

4

each sub-district; Michael Smith for Sub-District 1 and Jim Roberts for Sub-District 2.

5

No declaration of intent was received from a qualified write-in candidate. The SVCRD

6

published a notice of cancellation of the election on October 22, 2008, in the Long

7

8

Valley Advocate and Mr. Smith and Mr. Roberts were declared elected as Directors.

Mike Smith has since resigned and the Court will find, as a matter of law, the question

9

of whether he should be removed for usurpation of office is also moot.
10

Yvette Davis in the February 6, 2007 election, the SVCRD duly published the
11

12

Notice of Election Filing Deadline on December 10th and on December 27, 2006. Only

13

one declaration of candidacy was filed by Ms. Davis and no declaration of intent was

14

received from a qualified write-in candidate.

15

4306(2) the election was cancelled and Ms. Davis was declared elected as director.

Thus, pursuant to Idaho Code § 31-

16

The State contends that over a series of years, there were violations of the

17

notice of election and other irregularities by the SVCRD as to each of the director

18

positions for the district. Specifically, they point out that in 2006, there was not a notice

19

of election filing deadline published, that Ms. Davis did not file a timely declaration of
20

candidacy and no election was held for the office of director for Sub-District 3. The
21

22
23
24

State further asserts that the SVCRD did not meet the alternative election requirements
for the Defendant Yvette Davis to hold the position and that the notice submitted for
replacements of the election was not for the position as a director but rather. the public

25
26
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notice stated the position was for the office of president of the SVCRD.

1

Because only

1

2
3

one candidate filed a notice of cancellation of the election for the office was published.
however. the notice said that the cancellation was for the "president" position.

4

In 2010. the SVC RD also failed to timely publish a notice of candidate filing

5

deadlines for the Sub-District 3 position in time for the November 2010, election. When

6

the SVCRD became aware that this election was required on September 14, 2010, the

7

8
9

notice of candidacy filing publication deadlines for the November 2, 2010 election had
already passed.

The publication notice should have been published August 181h

through the 25 1h as well as the last day for candidates to file written declarations which

10

was to occur on or before September 1, 2010. Because of this, the November 2, 2010
11

12

election could not take place. As a result of this, an election was rescheduled to the

13

next earliest available election date, May 17, 2011. All notices for that election were

14

properly published and the election was scheduled.

15

In addition, the State asserts that for Sub-District 1, the Director, Mike Smith,

16

usurped his position because of an erroneous publication in 2008 regarding the notice

17

of candidate filing deadline. This notice was published five days early as pointed out for

18

the 2009-2013 term for Sub-District 1.

The SVCRD published a notice of election

19

deadline for November 4, 2008 election in the August 13th edition of the Long Valley
20

Advocate. The County's election officer, Joanne Fly, had specified that the SVCRD's
21

22

notice must be filed in the August 13, 2008 edition of the Advocate. However. in 2008,

23

Idaho Code § 34-1405 provided that the county clerk shall cause to be published the

24

election calendar for the county for the following calendar year. When Ms. Fly provided

25
26

118
MEMORANDUM DECISION· CASE NOS. CV-11-046, 047, 048, 148 ·PAGE 6

the SVCRD the 2008 local election calendar and specified to the SVCRD that it must
2

publish its notice of election filing deadline at least seven days prior to the deadline

3

specified, that would have been on August 25th. Because the Long Valley Advocate is

4

a weekly paper, the only edition that was at least seven days prior to the August 25 h

5

deadline was the August 131h edition. Further, Ms. Fly specifically approved the text of

6

the notice of filing deadline. Finally, the State goes on to assert that Mr Smith and any

7
8

1

subsequent director appointed by him holds office without authority of law because the
2008 notice did not specify Sub-Districts 1 and 2.

9

These facts demonstrate that there has been a pattern of procedural errors in
10

the notice of election by the SVC RD over approximately a five year time period. Some
11
2

12
13

of these errors are as a result of the Valley County Clerk's Office and obviously some
are as a result of the actions of the SVCRD.

14

As the Court noted earlier in the preliminary injunction proceeding, a factor to

15

consider pertaining to the issues before this Court pertain to the time in which the

16

procedural defects are presented to a court. In Harrison v. Bannock County, the court

17

ruled as follows:

18

[W]e are of the opinion that the correct rule and the one supported by the
great weight of authority may be stated as follows: Statutory directions as
to the time and manner of giving notice of elections are mandatory upon
the officers charged with the duty of the calling of the election and will be
upheld strictly in a direct action instituted for an election but after an
election has been held, such statutory requirements are directory unless it
appears that the failure to give notice for the full time specified by the
statute has prevented electors from giving a full and free expression of
their will at the election or unless the statute contains a further provision,
the necessary effect of which is that failure to give notice of the statutory

19

20

21
22

23
24

25

1

The president of a recreation district is decided by the directors, rather than the electorate of the district
The election notices performed by the Valley County Clerk were not done by the current clerk for Valley
County
2

26
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1

2
3
4

5
6
7

time will render the election void.
Harrison v. Bannock County, 68 Idaho 463 ( 1948).

In a more recent decision. Nobel v. Ada County Elections Board, 135 Idaho 495
(2000), the Supreme Court ruled that
A showing that election officials failed to follow every election procedure
precisely, without more, is insufficient under l.C. § 34-2101(1). Noble's
evidence does not demonstrate that the election process was unfair or
that the results are contrary to the actual will of the electorate.

8

In this case, the State has asserted malfeasance. They have not asserted that

9

there was fraud or intentional wrongdoing on the part of the Directors of the SVCRD.

10

The courts have gone on to hold that a procedural error must be material and the

11

burden of proof on the challenging party must be to demonstrate that the result of the

12
13

election would have been different but for the procedural error.
Voters are certainly entitled to proper notice of an election and substantial

14

compliance with the law is to be followed to give the public an opportunity to know when
15

and where the election is to be held.

Clearly where notice is sufficient to appraise

16
17

voters of the purpose of the election, a notice of election will not be invalidated. See

18

Lind v. Rockland School District, 120 Idaho 928 (1991). The record before the Court is

19

uncontradicted that voters were given notice of the election and the purpose of the

20

election.

21

The courts take seriously allegations or evidence where a party contesting an

22

election makes a prima facie showing that illegal votes were cast or legal votes were

23

rejected; thus, the result of the election was changed due to serious wrongs or fraud

24

that existed to make the result of the election doubtful. See Huffaker v. Edgington. 30
25

Idaho 179 (1917).
26
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While it is apparent that there have been irregularities in the notices of the
2

election by the SVCRD. there has been no evidence presented to this Court by the

3

State that the result of these past elections is doubtful or any intentional wrongdoing or

4

fraud occured.

5

Clearly the record is uncontested that voters were given notice of the election

6

and were given the opportunity to vote. In none of these elections were there any other

7

8

candidates that sought nomination for these director positions. There has been no
evidence presented to the Court that a potential candidate was misled, discouraged or

9

prevented from making application for the positions. The Court can further determine
10

from the totality of all of the evidence, giving all reasonable inferences to the State, that
11
12

there has been no showing of any evidence that these procedural errors has a "clearly

13

traceable, causal connection to the deprivation of an elector or an estranged

14

candidate's procedural due process rights or otherwise materially impacted the election

15

process. For these reasons, the impact of these procedural errors is de minimus and at

16

best speculative. Lujan v. Defenders of Wildlife~ 504 U.S. 555.

17
18

The de facto officer doctrine also comes into play in this proceeding. The State's
basis to usurp Pat Cowles and Mike Keithly is not for any action on their part, but rather

19

upon the accusation that the SVCRD board members who appointed them were
20

usurpers at the time of appointment and therefore, the appointment was without
21

22
23

authority of law.
Idaho Code § 31-4306(2) clearly sets forth that where only one candidate places

24

in their name for an election, the election shall be cancelled and the board shall declare

25

such candidate elected as director. At the time of the appointment of both Mr. Cowles

26
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and Mr. Keithly, the Board was a valid governmental entity; thus, Mr. Smith and Ms.
2

Davis held their positions with authority of law and the appointment carries full authority

3

of law. Idaho has long recognized the de facto office doctrine which sets forth the legal

4

defect in a person's holding of a particular office does not invalidate the person's official

5

acts. State v. Whelan, 103 Idaho 651

6
7

8

The State has filed usurpation actions against these respective Directors.
Usurpation of office is a substantive examination of the incumbent; that is, his or
her eligibility to lawfully hold title of an officer. Examples of usurpation occur when an

9

elected official has been convicted of a felony or perhaps they did not live in the district
10

where they were required to live.

These are classic substantive conditions for an

11

12

incumbent to lawfully hold a particular office.

No such substantive conditions have

13

been established here. The record is clear that former sub-district Director Mike Smith

14

and Ms. Davis held office pursuant to Idaho Code § 31-4306(2) since they were the

15

only candidates and thus were declared as a director.

16

Idaho Code § 31-4305 empowers the Board to appoint a replacement director for

17

any vacancy but for the expiration of the term of office. Because the SVCRD is a valid

18

governmental entity and Mike Keithly and Pat Cowles held their offices with authority of

19

law, the Court will find that they are not usurping their respective positions.
20

Because the Court has ruled that this is not a usurpation of an elected office, the
21
22

Court must concur with the SVCRD that the only individuals that can challenge a

23

procedural irregularity would be a voter of the district. Clearly, Idaho Code § 34-2007

24

unequivocally affords standing to only a qualified elector to contest a procedural error in

25

an election. For these reasons, the State not being an elector had no standing to bring

26
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this action.
2

The Court need not address the issue of the State lacking jurisdiction to bring a

3

usurpation action against a district body politic of the State. The Court's earlier rulings

4

dispose of that issue.

5

The remaining issue is a request for attorney's fees. The Court will decline to

6

grant attorney's fees in this case. The Court cannot find that this action, initiated by the

7

8

State, was done without a reasonable basis in fact or law.

This was a course of

conduct that occurred during the course of four election cycles. The State had a duty

9

and obligation to investigate this matter and to present to the Court what they believed
10

to be substantial procedural irregularities. The Court has ruled that the actions were de
11

12

minimus, that these officers held their office pursuant to the de facto officer doctrine,

13

and that the State did not have standing to pursue these procedural claims. All of that

14

being said, the Court cannot find that pursuant to Idaho Code § 12-117, that this was a

15

groundless action or that the District has borne an unfair and unjustified financial

16

burden defending against groundless charges.

17
18

CONCLUSION
The Court finds that the current directors hold office properly.

They have full

19

authority and have continued to have authority throughout the various election years.
20

The State has not established that there has been a usurpation of office and,
21
22

23
24

25

therefore, any sanctions called for under the statute have not been established.
The Court will decline to award attorney's fees and costs.
Counsel for the Southern Valley County Recreational District shall prepare a
judgment reflecting the Court's Memorandum Decision in this regard.

26
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1

DATED this

J-

day of June 2011.

2
3

'MICHAEL McLAUGHLIN
DISTRICT JUDGE

4

5
6
7

8
9
10
11

12
13
14

15
16
17

18
19

20

21
22
23

24
25

26
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CERTIFICATE OF MAILING
2

I hereby certify that on the
3
4

5

e
7

B
9

10
11
12

_2_ day of June 2011, I mailed (served) a true and

correct copy of the within instrument to:

VALLEY COUNTY CLERK'S OFFICE
VIA EMAIL
Matthew C. Williams
VALLEY COUNTY PROSECUTOR'S OFFICE
PO Box 1350
Cascade, ID 83611
Fax: (208) 382-7124
Paul J. Fitzer
MOORE SMITH BUXTON & TURCKE CHARTERED
950 W Bannock, Ste 520
Boise, ID 83702
Fax: (208) 331-1202

13

ARCHIE N. BANBURY
Clerk of the District Court

14

15
16

17

I

\ By:__,_........._..,,..,,_.....;;;____._~---l
. D

18

20
21

22
23
24
25
26
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE ST A TE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

ST ATE OF IDAHO,
Plaintiff,

v.
YVETTE DA VIS,
Defendant
ST A TE OF IDAHO,

)
)
)

)
)
)
)
)
)

Plaintiff,

Case No. CV20 l l-46C

Ca~
•
Inst. No.

F'

rle

•

.M._

-P.M

Case No. CV2011-4 7C

)
)

)
)
)

v.
PATRICK COWLES,
Defendant

)

Plaintiff,

)
)
)
)
)

STA TE OF IDAHO,

V.

Case No. CV201 l-48C

)

MICHAEL SMITH,
Defendant.
ST A TE OF IDAHO,
Plaintiff,
V.

DONALD MICHAEL KEITHLY,
Defendant

)
)
)
)
)
)
)

Case No. CV201 l- l 48C

JUDGMENT

)
)

)
)

THIS MA TIER came before the Court upon Defendants' Motion for Summary
Judgment and Plaintifrs Motion for Summary Judgment on May 26, 2011 with appearances by
Matthew Williams on behalf of the Plaintifl State of Idaho and Paul J. Fitzer of Moore Smith
Buxton & Turcke, Chartered on behalf of the Defendants and this Court having considered the

126
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merits of the foregoing motions and the oral argument presented by counsel appearing on behalf
of the interested parties and the Court having issued the MEMORANDUM DECISION on the
States' and Defendants' Joint Motions for Summary Judgment entered June 2, 2011;
IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:
l.

Plaintifrs Motion for Summary Judgment is DENIED;

2.

Defendants' Joint Motion for Summary Judgment is GRANTED;

DATED this!

1

day of June, 2011.

Hon. Michael McLaughlin

IDAHO RULES OF CIVIL PROCEDURE 54(b) CERTIFICATE
With respect to the issues determined by the above judgment it is hereby CERTIFIED, in
accordance with Rule 54(b), l.R.C.P., that the Court has determined that there is no just reason
for delay of the entry of a final judgment and that the court has and does hereby direct that the
above judgment shall be a final judgment upon which execution may issue and an appeal may be
taken as provided by the Idaho Appellate Rules.

DATED this

J

1

dayoflun~ ~/£
Hon. Michael McLaughlin
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the _[J_ day of June, 2011, I caused to be served a true
and correct copy of the foregoing JUDGMENT by the method indicated below, and addressed to
the following:
Matthew C. Williams
Valley County Prosecuting Attorney
Kenneth R. Arment
Valley County Deputy Prosecuting Attorney
P.O. Box 1350
Cascade, Idaho 83611
AttorneyfiJr Plaint(ff
Paul J. Fitzer
Moore Smith Buxton & Turcke, Chartered
950 W. Bannock, Suite 520
Boise, ID 83 702
Attorney for Defendants

_fiJ.S. Mail

...L_ Hand Delivered

b

0\

_ _ Overnight Mail
Facsimile: (208)382-7124
E-mail: mwilliams@co. valley. id.us
karment@.co.vallev.id.us

~J.S.

Mail
Hand Delivered
Overnight Mail
Facsimile: (208)3 31-1202
E-mail: pjf@msbtlaw.com
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AACH"t: N. t)f:'\Nt1UHY, t..iltHt\
BY

MATTHEW C. \VILL!AMS
Valley County Prosecuting Attorney

EPUTY

JUL 2 8 2011
CaseNo_ __,lnst.No,_ __

KENNETH R. ARMENT
Deputy Prosecuting Attorncy
P.O. Box 1350
Cascade. ID 83611
Phone: (208) 382-7120
Facsimile: (208) 382-7124
Idaho State Bar# 3394

Flied

A.M. 3; :JO

P.M

IN THE DISTRICT COVRT OF THE FClURTH .JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE cot:NTY OF VALLEY
)

STATE OF IDAHO.
Plaintiff/ Appe II ant
vs.

)

)
)
)
)

CASE NO. CV-2011--t7-C

NOTICE OF APPEAL

)

PATRICK COWLES.
Defendant/Respondent.

)

)
)

TO: THE ABOVE NAMED RESPONDENT. PATRICK COWLES AND THE PARTY'S

ATTORNEYS. STEPHANIE J. BONNEY AND PAUL J. FITZER OF MOORE SMITH
BUXTON & TURKE. 950 W. BANNOCK STREET. SUITE 520. BOISE. IDAHO 83702.
AND THE CLERK OF TlIE ABOVE ENTITLED COURT.
NOTICE IS HEREBY GIVEN THAT:
I. The above named Appellant. State of Idaho. by and through the Valley County

Prosecuting Attorney, appeals against the above named Respondent to the Idaho Supreme Court
from the District Court ·s ( 1) Judgment entered in the above entitled action on the 17th day of
June. 2011 and the following rulings made before the Judgment became final: (2) the
Memorandum Decision on the State's and Defendants' Joint t\ 1otions for Summary Judgment.
1

entered June 2. 2011; (3) the Denial of the state's Motions for Preliminary Injunction and to
Disqualify Counsel entered April 28. 2011: and (4) Memorandum Decision RE: State's Motion
for Preliminary Injunction entered May 20. 2011. I [onorabk Judge Michael R. McLaughlin.
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presiding. The action is a usurpation action brought pursuant to Idaho Code§ 6-602 in the name
of the people of thl.? state by the local Prosernting Attorney. The Appellant does not object to a

change in the designatl'd name of the Appellant on the case title. if the Idaho Supreme Court
finds that such change is appropriate.
2. That Appdlant has a right to appeal to the ldaht) Supreme Court and the judgments or

mders described in paragraph 1 above are appealable orders under and pursuant to Rule 11 (a)

L\.R.
3. Preliminary Statement of the Issues on Appeal:
A. Whether the District Court's Factual Ruling that the parties agreed that proper notice

was provided for election to the hoard position term held by Respondent Cowles is supported by
the e\·idence of record.
B. Whether the District Court Ruled CotTectly In Granting Summary Judgment to

Respondent: including adoption of the de facto officer doctrine in usurpation actions: applying
election contest requirements to usurpation actions: deciding that the action against Yvette Davis
was moot because she was defeated in a special election after the Recreation Board had
appointed her to fill her own expired term contrary to law: implicitly ruling that it did not matter
if Yvette Davis was a usurper. that she could participate in appointing replacement directors even
though the Recreation Board \Vould have lacked a quorum without her being in position and
voting: that Respondent Cowles could he legitimately appointed by usurpers when viewing the
facts most favorably to the State (there was no cross motion for summary judgment \\:ith respect
to Respondent Cmvles) and implicitly that compliance with Idaho Constitutional and statutory
rights to suffrage \Vere substantially met.
C. Whether the District Court Ruled Correctly In Denying the State's tvfotion for

Preliminary Injunction: including the requirement that the Stak had to show irreparable damage
beyond monetary rami tications e\ en though the State showed that ('()\vies and the Recreation
Board made gO\ erntn\..'ntal impropridies of a continuous and on-going nature in making secret
policy and decisions contrary to the Idaho Meeting Law and Ethics in Government Act
requin:ml.'nts.
C. Whether the District Ruled Correctly In Denying the State's Motion to Disqualify

Counsel whl.'rc the r\..'cord showed th\.' Rl.'creation District made a secret decision(s) to hire
agency counsel to defend indi\idual directors at public expense in usurpation actions without

13(}
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2

public disclosure by' oting board members in accordance with the Ethics in Go\'ernment Act and
no open meeting disclosure of potential conflicts by the agency attt)rneys and in pt)ssible
contravention of Idaho Code § 18-5701.

4. No order has been entered sealing all or any portion of the record.
5. (a) Reporter's transcripts of the April :28. :2011 and May :26. :2011 hearings (both scheduled

at :2:00 pm) are requested:
(h)

The Appellant requests the preparation of the following portions of the reporter's

transcript in [ ] hard copy

r 1electronic fomrnt

rv1b'oth (check one):

April :28. :2011 2:00 pm hearing (Frances J. Morris): and
l\.1ay :26. :2011 :2:00 pm hearing (Diane Cromwell).
6. The Appellant does not request additional documents. not already in the record of the
proceedings.

to

he included in the record, but only the pleadings. orders, affida\'its and other

documents of record.
7. Civil Cases Only: The Appellant does not request additional documents. charts or

pictures not already in the record of the proceedings.

8. I certify:
(a) That a copy of this notice of appeal has been served on each reporter of whom a transcript
has been requested as named below at the address set out belov.:
Name and address:

Frances J. Morris
Ada County Courthouse
:200 W. Front Street
Boise. ID 83701

Name and address:

Diane Cromwell
Ada County Courthouse
:200 W. Front Street
Boise, ID 83701

(b)

(2)

That the Appellant is exempt from paying the estimated transcript fee because the

action was brought and maintained in the name of the State of Idaho by the Valley County
Prosecuting Attorney.
(c) (:2) That the Appellant is exempt from paying the estimated fee for the preparation of the

record because the action was brought and maintained in the name of the State of Idaho by the
Valley County Prosecuting Attorney.
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3

(d) (2) That Aprh:llant is exempt from paying the appellate tiling foe because the action \\as
brought and maintained in the name of the State of Idaho by the Valley County Prosecuting
Attorney.
(e) That senice has been made upon all parties required to be served pursuant to Rule 20
I.AR.

DATED THIS

~

'2.f day of.July. 2011.

Kenneth R. Arment. Deputy Prosecuting Attorney on Behalf of
Matthew C. Williams, Valley County Prosecuting Attorney
Attorneys for the Appellant
CERTIFICATE OF SERVICE
I caused a true and correct copy of the forgoing document to mailed first class. postage prepaid.
via the United States Postal Service to the following on the date set forth below.
Stephanie J. Bonney
Paul J. Fitzer
Moore Smith Buxton & Turcke
950 W. Bannock Street. Suite 520
Boise. ID 83 701
Frances J Morris
Ada County Courthouse
200 \V. Front Street
Boise. ID 83 70 l
Diane Cromwell
Ada County Courthouse
200 \V. Front Street
Boise. ID 83701
Lawrence G. Wasden
Office of the Attorney General
700 \\'.Jefferson Street. Suite 210
P.O. Box 83720
Boise. Idaho 83720-0010
tt-i
DATED this l$ day of July. 2011.

Kenneth R. Arment
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In the Supreme Court of the State of Idaho

ST ATE OF IDAHO,
Plaintiff-Appel !ant,
V.

DONALD MICHAEL KEITHLY,
Defendant-Respondent.
STATE OF IDAHO,
Plaintiff-Appellant,
V.

YVETTE DA VIS,
Defendant-Respondent.
STATE OF IDAHO,
Plaintiff-Appellant,
v.
PATRICK COWLES,
Defendant-Respondent.
STATE OF IDAHO,
Plaintiff-Appellant,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

V.

)
)

MICHAEL SMITH,

)
)
)

De fondant-Respondent

C-:,"''

~>,

;ri;t. r,J0.___,_-

~1w(i_~~--=-=-A.M ~~-?

PM

ORDER CONSOLIDATING APPEALS
Supreme Court Docket No. 39033-2011
Valley County Docket No. 2011-148

Supreme Court Docket No. 39034-2011
Valley County Docket No. 2011-46

Supreme Court Docket No. 39035-2011
Valley County Docket No. 2011-4 7

Supreme Court Docket No. 39036-2011
Valley County Docket No. 2011-48

l
I

I
i

ORDER CONSOLIDATING APPEAL - Docket Nos.
39033-201 l/39034-201 l/39035-201 li39036-200

~ 3

I

!Ii

It appearing that these appeals should be consolidated for all purposes for reasons of
judicial economy; therefore, good cause appearing,
IT HEREBY IS ORDERED that appeal No. 39033, 39034, 39035 and 39036 shall
be CONSOLIDATED FOR ALL PURPOSES under No. 39033, but all documents filed shall bear
both docket numbers.
IT FURTHER IS ORDERED that the District Court Clerk shall prepare a CLERK'S
RECORD, which shall include the documents requested in the Notices of Appeal, together with a
copy of this Order.

IT FURTHER IS ORDERED that the District Court Reporter shall prepare a
REPORTER'S TRANSCRIPT, which shall include the transcripts requested in the Notices of
Appeal.
DA TED this

~

day of August 2011.
For the Supreme Court

enyon, Clerk
cc:

Counsel of Record
District Court Clerk
District Court Reporter
District Court Judge

Paul J. Fitzer, ISB #5675
MOORE SMITH BUXTON & TURCKE, CHARTERED
950 W. Bannock Street, Suite 520
Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202
ISB Nos.: 5675, 6563
Email: pjf@msbtlaw.com
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY
ST A TE OF IDAHO,
Plaintiff/ Appellant,
V.

)
)

Supreme Court Docket No. 39033-2011
Case No. CV20 l l- l 48C

)
)
)

DONALD MICHAEL KEITHLY,
Defendant/Respondent/Cross-Appel !ant.

)
)

~~~~~~~~~~~~~~- )
STATE OF IDAHO,
)
Plaintiff/Appellant,
)
v.
YVETTE DAVIS,
Defendant/Respondent/Cross-Appellant.

)
)
)
)
)

~~~~~~~~~~~~~~- )
)
ST ATE OF IDAHO,
Plaintiff/Appellant,
)
V.

PATRICK COWLES,
Defendant/Respondent/Cross-Appel !ant.

Supreme Court Docket No. 39034-2011
Case No. CV20 l l-46C

Supreme Court Docket No. 39035-2011
Case No. CV20 l l-47C

)
)
)
)

)

~~~~~~~~~~-)
)
STATE OF IDAHO,
Plaintifl/ Appellant,
)
V.

)
)

MICHAEL SMITH,
Defendant/Respondent/Cross-Appellant.

)
)
)

Supreme Court Docket No. 39036-2011
Case No. CV20 l l-48C

NOTICE OF CROSS APPEAL

~~~~~~~~-~~~>
NOTICE OF CROSS APPEAL - I

OR\G\Ng

TO: THE ABOVE NAMED APPELLANT/CROSS-RESPONDENT STATE OF
IDAHO,

AND

THE

PARTY'S

ATTORNEY,

VALLEY

COUNTY

PROSECUTING

ATTORNEY, MATTHEW WILLIAMS, P.O. BOX 1350, CASCADE, ID 83611, AND THE
CLERK OF THE ABOVE-ENTITLED COURT (ADMINISTRATIVE AGENCY).
NOTICE IS HEREBY GIVEN THAT:
1.

The above named Cross-Appellants, Yvette Davis, Patrick Cowles, Michael

Smith and Donald Michael Keithly, cross appeal against the above-named cross respondents to
the Idaho Supreme Court from the final jud!::,rment certified pursuant to I.R.C.P. 54(b) entitled
Judgment entered in the above-entitled action on the 17th day of June, 2011, Honorable Judge
Michael McLaughlin presiding.
2.

The Cross-Appellants have a right to appeal to the Idaho Supreme Court, and the

judgment and order described in paragraph I above is an appealable judgment and order under
and pursuant to Rule l l(a)(l ), l.A.R.
3.

A preliminary statement of the issues on appeal which the Cross-Appellant now

intend to assert in the appeal is as follows:

****
1.

Idaho Code § 12-117 - Attorney Fees: The District Court abused its discretion in

finding that Defendants/Cross-Appellants were not entitled to make an application for attorney
fees based upon its finding that Plaintit1/Cross-Respondent acted without a reasonable basis in
fact or law, "[t]or the reasons set forth'' in the Court's final order.

*****
2.

No order been entered sealing all or any portion of the record.
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3.

(a)

A reporter's transcript is requested of the April 28, 2011 and May 26, 2011
hearings.

(b)

The Cross Appellants request the preparation of the following portions of
the reporter's transcript: The reporter's standard transcript as defined in
Rule 25(c), l.A.R.

4.

Cross Appellants request that those documents which are automatically included

under Rule 28, l.A.R., be included in the clerk's record.
5.

(a)

That a copy of this notice of appeal has been served on each reporter of
whom a transcript has been requested as named below at the address set
out below:
Francis J. Morris
Ada County Courthouse
200 W. Front Street
Boise, ID 83 702
Diane Cromwell
Ada County Courthouse
200 W. Front Street
Boise, ID 83 702

(b)

That Cross Appellant is exempt from paymg the appellate filing fee
because Section 6 7-230 l, Idaho Code, provides that no filing fee shall be
charged for services rendered to any state officer in the perfonnance of his
official duties.

(d)

That service has been made upon all parties required to be served pursuant
to Rule 20, I.A.R.

NOTICE OF CROSS APPEAL - 3
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Respectfully submitted this

l1_ day of August, 2011.
MOORE SMITH BUXTON & TURCKE, CHARTERED

{ ,.,,.('-

f

~

NOTICE OF CROSS APPEAL - 4

Paul J. Fitzer
Attorney for Defendants/Cross Appellants

138

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the I I) day of August, 2011, I caused to be served a
true and correct copy of the foregoing Noirct OF CROSS APPEAL by the method indicated
below, and addressed to the following:
Matthew C. Williams
Valley County Prosecuting Attorney
Kenneth R. Arment
Valley County Deputy Prosecuting Attorney
P.O. Box 1350
Cascade, Idaho 83611
Attorney.for Plaint~[[

~.S. Mail

Hand Delivered
= = Overnight Mail
_ _ Facsimile: (208)382-7124
_ _ E-mail: mwilliams@co.valley.id.us
karment@co.valley.id.us

Honorable Michael R. McLaughlin
Ada County Courthouse
200 W. Front Street
Boise, ID 83 702

/
U.S. Mail
- - Hand Delivered
= = Overnight Mail
_ _ Facsimile: (208)287-7529
E-mail: dcmclaum@adaweb.net

Diane Cromwell
Ada County Courthouse
200 W. Front Street
Boise, ID 83 702

~.S.Mail

Hand Delivered
==Overnight Mail
Facsimile
E-mail:

Francis J. Morris
Ada County Courthouse
200 W. Front Street
Boise, ID 83 702

U.S. Mail
- - Hand Delivered
= = Overnight Mail
Facsimile
E-mail:

Lawrence Wasden
State of Idaho
Attorney General
700 W. Jefferson Street, Suite 210
PO Box 83720
Boise, ID 83 720-00 l 0

V'

V U.S. Mail
- - Hand Delivered
= = Overnight Mail
Facsimile:

Q]?J~
~IJ.Fitzcr

~OTICE

OF CROSS APPEAL - 5
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Date: 9/12/2011

Fou

Time: 11 :32 AM

User: GARRISON

udicial District Court - Valley County

ROA Report

Page 1 of 2

Case: CV-2011-0000047-C Current Judge: Michael Mclaughlin
State Of Idaho vs. Patrick Cowles

State Of Idaho vs. Patrick Cowles
Date

Code

User

2/8/2011

NCOC

CGOODWIN

New Case Filed - Other Claims

CGOODWIN

Filing: A - All initial civil case filings of any type not Michael Mclaughlin
listed in categories B-H, or the other A listings
below Paid by: State Of Idaho, (plaintiff) Receipt
number 0000480 Dated: 2/8/2011 Amount: $.00
(Cash) For: State Of Idaho, (plaintiff)

COMP

CGOODWIN

Complaint For Usurpation Of Office and For
Declaratory and lnjunitive Relief

Michael Mclaughlin

DOSI

CGOODWIN

Summons: Document Service Issued: on
2/8/2011 to Patrick Cowles; Assigned to Sheriff
Office. Service Fee of $0.00.

Michael Mclaughlin

APER

GARRISON

Plaintiff: State Of Idaho, Appearance Valley
County Prosecutor

Michael Mclaughlin

DOSS

CGOODWIN

Summons: Document Returned Served on
2/10/2011 to Patrick Cowles; Assigned to Sheriff
Office. Service Fee of $0.00.

Michael Mclaughlin

DOSS

HON

Summons: Document Returned Served on
2/8/2011 to Patrick Cowles; Assigned to Sheriff
Office. Service Fee of $0.00.

Michael Mclaughlin

2/17/2011

NOAP

HON

Notice Of Appearance

Michael Mclaughlin

2/18/2011

APER

HON

Defendant: Cowles, Patrick Appearance
Stephanie J Bonney

Michael Mclaughlin

APER

HON

Defendant: Cowles, Patrick Appearance Paul J
Fitzer

Michael Mclaughlin

HON

Filing: 11 - Initial Appearance by persons other
than the plaintiff or petitioner Paid by: Bonney,
Stephanie J (attorney for Cowles, Patrick)
Receipt number: 0000670 Dated: 2/18/2011
Amount: $58.00 (Check) For: Cowles, Patrick
(defendant)

Michael Mclaughlin

ANSW

THOMPSON

Defendant Patrick Cowles' Answer to Complaint
for Usurpation of Office and for Dclaratory and
lnjuctive Relief

Michael Mclaughlin

MOTN

THOMPSON

Motion to Consolidate

Michael Mclaughlin

MOTN

GARRISON

Joint Motion to Dismiss or in the Alternative
Summary Judgment

Michael Mclaughlin

MEMO

GARRISON

Michael Mclaughlin
Joint Memorandum in Support of Motion to
Dismiss or in the Alternative Summary Judgment

AFFD

GARRISON

Affidavit of Lorena Behnke in Support of Motion to Michael Mclaughlin
Dismiss

AFFD

GARRISON

Affidavit of Patrick Cowles in Support of Motion to Michael Mclaughlin
Dismiss

AFFD

GARRISON

Affidavit of Paul J. Fitzer in Support of Motion to
Dismiss

Michael Mclaughlin

HRSC

GARRISON

Hearing Scheduled (Status 04/06/2011 04:00
PM) Court Call

Michael Mclaughlin

2/10/2011

2/28/2011

3/17/2011

3/2112011

Judge
Michael Mclaughlin
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Date: 9/12/2011

Fou

Time: 11 :32 AM

udicial District Court - Valley County

User: GARRISON

ROA Report

Page 2 of 2

Case: CV-2011-0000047-C Current Judge: Michael Mclaughlin
State Of Idaho vs. Patrick Cowles

State Of Idaho vs. Patrick Cowles
Date

Code

User
GARRISON

Notice of Telephonic Status Conference Under
l.R.C.P. 16(a) & 16(b)

Michael Mclaughlin

INHD

THOMPSON

Hearing result for Status held on 04/06/2011
04:00 PM: Interim Hearing Held Court Call
None 5 minutes

Michael Mclaughlin

HRSC

THOMPSON

Hearing Scheduled (Motion 05/26/2011 02:00
PM) Motion to Dismiss/Motion for Cross
Summary Judgment

Michael Mclaughlin

4/11/2011

NOTH

PERRY

Notice Of Hearing - Joint Motion To Dismiss or in Michael Mclaughlin
the Alternative Motion for Summary Judgment

4/20/2011

AFFD

HON

April 20, 2011 Affidavit of Kenneth R Arment

Michael Mclaughlin

4/26/2011

MOTN

HON

Amended Joint Motion for Summary Judgment

Michael Mclaughlin

MEMO

HON

Amended Joint Memorandum in Support of
Motion for Summary Judgment

Michael Mclaughlin

ANTH

HON

AMENDED Notice of Hearing

Michael Mclaughlin

5/12/2011

MEMO

HON

Michael Mclaughlin
State's Memorandum in Opposition to
Defendants' Joint motion for Summary Judgment

5/19/2011

MEMO

GRINDOL

Reply Memorandum In Support Of Motion For
Summary Judgment

5/25/2011

AFFD

THOMPSON

May 25, 2011 Affidavit of K. Arment Incorporating Michael Mclaughlin
Documents of Record in Related Proceedings in
Event Such Records Have Not Been
Consolidated

5/26/2011

DCHH

THOMPSON
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KENNETH R. ARMENT, ISB # 3394
Valley County Deputy Prosecuting Attorney
P.O. Box 1350
Cascade, ID 83611
Phone(208)382-7120
Facsimile (208) 3 82-7124
Idaho State Bar #3394
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STA TE OF IDAHO, IN AND FOR VALLEY COUNTY

THE STATE OF IDAHO,
Plaintiff,

)
)
)
)

)
vs.

)
)
)
)

MICHAEL SMITH,
Defendant.

COMPLAINT FOR USURP A TI ON OF
OFFICE AND FOR DECLARATORY
AND INJUNCITVE RELIEF

)

~~~~~~~~~~~~~~)

COMES NOW THE PLAINTIFF, the people in the name of the State of Idaho, by and
through Matthew C. Williams, Valley County Prosecuting Attorney (hereinafter VCPA), and
Complain and Allege as follows:
SUBECT MATTER, JURISDICTION AND VENUE
I.
This is an action for usurpation of the Office of Director, subdistrict ( 1), of the Southern
Valley County Recreational District (hereinafter referred to as the "SVCRD") by the Defendant
Michael Smith, in his individual capacity. Pursuant to Idaho Code § 6-602 the action is brought
by the local Prosecuting Attorney on behalf of the people of the State of Idaho for holding and/or
exercising the official office without authority of law.
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IL
The Defendant holds an official political office with a political subdivision located in
Valley County, Idaho as a member of the Board of Directors for subdistrict (1) for the SVCRD.
The Defendant also resides in Valley County, Idaho. Assuming adequate service of process, the
Court has personal jurisdiction over the Defendant.

III.
As this action involves the office of a political subdivision located in Valley County, the
only proper venue lies in the District Court, Fourth Judicial District, in and for Valley County.
Declaratory relief is requested pursuant to The Declaratory Judgments Act, Idaho Code §§ 101201, et seq. The Court may order preliminary injunctive relief pursuant to Rule 65, IRCP.
GENERAL ALLEGATIONS
IV.
On December 3, 1991, special election voters in Southern Valley County approved a
measure for the formation of a recreational district by a vote of 304 in favor and 235 against.
Thereafter, residents from the Donnelly area petitioned for dissolution of the district based upon
inadequate notice and formation was not completed. In 1998 another petition for formation of a
recreation district was filed with the Valley County Commissioners with which did not include
the Donnelly area. On November 3, 1998 another special election was held and the SVCRD was
created pursuant to the requirements set forth in Idaho Code § 31-4304. The SVCRD is located
entirely within Valley County, its boundaries are identical to, or nearly identical to, the
boundaries of the Cascade School District. The SVCRD has a current flat levy of $85.18 per
dwelling for approximately 2,805 dwellings and a current annual tax reported to be $238,929.90
levied against its patrons.

v.
Pursuant to Idaho Code§ 31-4304(e), the new recreation district was divided into three
director subdistricts for representation and election purposes for elected director positions of the
SVCRD. The three subdistricts are (1) West Mountain; (2) Alpha; and (3) Cascade. The
Honorable Phillip Batt, Governor for the State of Idaho, appointed the first three member board
of directors pursuant to Idaho Code § 3 l-4304(f). The directors for subdistricts (I) and (2) were
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appointed until the first district election and subdistrict (3) until the second district election with
standard terms of four years staggered between the first and second subdistrict (concurrent
terms); and the third subdistrict.
VI.
Since the vote for creation of the SVCRD in 1998, no actual public elections have been
held with regard to the board of director positions for the SVCRD. Regular elections are
required under Idaho Code § 31-4306 to be held in conformity with the general election laws
under chapter 14, title 34, Idaho Code and other applicable laws. Idaho Code § 31-4306(2)
provides one exception to public elections. If, after the filing date for office has expired and only
one (1) qualified candidate for the office has declared and no one has timely filed as a write-in
candidate, the SVCRD may publish notice that the election will not be held. This publication
must be made at least seven days before the regular election date. Idaho Code § 34-1405
provides the public notice requirements for notice of election deadline. Prior to the calendar year
2011, notice was required to be published by the election official of the SVCRD. With new
amendments to the election laws, this responsibility now lies with the local County Clerk rather
than the election official for the SVCRD. For the purposes of this action, however, the events
giving rise to usurpation of public office occurred prior to 2011, expect for the hold over and
exercise of power of the official office by the Defendant.
VII.
The Public Notice of the forthcoming candidate filing deadline is required to be published
between 7 and 14 days preceding the candidate filing deadline (established by the Idaho
Secretary of State) in the SVCRD's legal newspaper. The general election notice must at least
include the name of the political subdivision, the place for filing for each office, the availability
of declarations of candidacy and the actual deadline. Under the specific Recreation District
requirements, election, and therefore notice of filing deadline for each subdistrict office
position, is required under LC. § 31-4306 (l ).

VIII.
For subdistrict (3), the SVCRD failed to publish notice of election filing deadline in 2010
(for 2011-2015 term) and in 2006 (for 2007-2011 term). No elections were held those years, no
notices of exceptions to the elections were filed at least 7 days before the actual election as
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required by l.C. § 31-4306(2) and it is believed the elections were not placed on the election
calendar by the SVCRD. The current Board of Director position for subdistrict (3) of the SVCRD
is nominally held by Yvette Davis.

IX.
The subdistrict (1) and (2) elections were arguably scheduled for vote (the SVCRD had
an entry on the Election Calendar for unspecified office or offices) in 2008. The notice of
election filing deadline, however, was not published in the 7-14 day time window as required by
statute (notice was published once, 19 days prior to the deadline). The notice was also defective
in content as it did not list how many offices were open and did not provide a description of
which subdistrict board of director positions were open for election. The SVCRD subsequently
declared that no election was being held as only one candidate per office had been filed. In this
notice the SRVCD published information that the offices were for the subdistrict (1) and (2)
positions. This notice, was published after the time for filing for the open positions were already
closed. It was, unfortunately, the first notice published that referenced the existence of two open
positions and identified the offices by subdistricts (1) and (2). The SVCRD declared that Michael
Smith was the director for subdistrict (1) and Jim Roberts the director for subdistrict (2).
Micheal Smith still holds the nominal position for subdistrict (1) during the current term of
office. At some point during the current term of office, Patrick Cowles was appointed by the
other nominal directors to fill a vacancy for the subdistrict (2) director position and nominally he
is the current office holder for that position. The other two board members who appointed Patrick
Cowles were not valid board members at the time of the appointment (holding and exercising the
office without authority of law) and therefore said appointment was made without authority of
law.

x.
In the past couple of years, political interest and public debate has dramatically increased
with regard to the scope of the SVCRD's mission to its constituents and the continued lack of
swimming pool facilities. On October 14, 2010, Aaron Guest brought a petition before the
SVCRD signed by patrons of the recreation district raising what appeared to be procedural
irregularities with regard to election of directors, including the lack of a November election for
the subdistrict (3) position and asking the Board of the SVCRD to investigate and report on its
status. At its November 18, 20 l 0 meeting, the SVCRD Board declined to review the petition and
4
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referred Mr. Guest to the Idaho Secretary of State in the event the petitioners believed anything
had not been done correctly. Upon contacting the Idaho Secretary of State's Office and
explaining the situation, that office referred Mr. Guest to the VCPA with a reference to Idaho
Code§ 6-602.

XI.
The VCPA then requested election notice and related documentation from the SVCRD
and to meet with board members. The SVCRD then hired legal counsel, although board minutes
for November and December, 2010 do not reflect such hiring or record the occurrence of any
executive sessions in accordance with the Idaho Meeting Law provisions. Documentation from
the nominal attorney of the SVCRD established that indeed, the position for board member of
subdistrict (3) had not been noticed for election in 2010 or for the previous term in 2006. The
documentation also established the deficiencies alleged in paragraph IX of this Complaint, which
is incorporated herein by reference.

XII.
The nominal attorney for the SVCRD submitted a letter defending the SVCRD to the
Editor of the Long Valley Advocate, which was published. The VCPA advised the attorney that it
could not support the attorney's legal opinion and asked to be informed whether said attorney
represented the Board Members or the SVCRD with regard to legal action under LC. § 6-602.
The VCPA was informed that the attorney represented both. To date, Plaintiff has not received
any documentation of waiver or purported waiver of any professional conflicts.

XIII.
In her letter to the Editor of the Long Valley Advocate, the nominal attorney for the
SVCRD announced that the SVCRD would be declaring the office of subdistrict (3) vacant until
a new election could be held in May, 2011, and that the remaining board members would appoint
an interim director. No official notice was published of the opening; no public declaration that
the Board of Directors had declared the position vacant; and no recorded vote was ever made of
any official meeting being conducted of public record for this proposed action or decision of this
action.
XIV.
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At its January 11, 2011 board meeting, director Mike Smith read a letter from Yvette
Davis expressing interest in being appointed "to the Board seat that was vacated January 1,
2011." Director Mike Smith then moved to appoint Yvette Davis to the subdistrict (3) director
position until a May, 2011 election and was seconded by Pat Cowles. The unofficial meeting
minutes (subject to approval at next meeting) do not reflect the outcome of any vote, but it is
believed that Yvette Davis was appointed to the position despite the lack of public record that the
position was ever vacated and notice of the vacant position had not been publically noticed. To
date, the Defendant, Michael Smith, has not vacated the official office as a member of the Board
of Directors, subdistrict ( 1).
ATTORNEY FEES AND COSTS

xv
Plaintiff is entitled to an award of reasonable attorney fees and costs for the successful
prosecution of this action in accordance with Idaho Code §§ 12-11 7; 12-120; 12-121; and the
Idaho Rules of Civil Procedure, Rule 54.
COUNT ONE, USURPATION OF OFFICE
XVI.
Plaintiff realleges and incorporates by reference the allegations contained in paragraphs IXV of Plaintiffs Complaint.
XVII.
Plaintiff has reason to believe, as alleged in this Complaint and for the reasons given, that
the Office of Director of subdistict (1) is currently being held and exercised by the Defendant
Michael Smith without authority of law and that the Court should find that the Defendant has
therefore usurped the public official position without authority of law, and to hold Defendant
responsible according to law.
COUNT TWO, DECLARATORY RELIEF
XVIII.
Plaintiff realleges and incorporates by reference the allegations contained in paragraphs IXVII of Plaintiff's Complaint.
XIX.
Due to the events that have occurred with the SVCRD and the Board of Directors offices,
there are no viable and legally established directors remaining with the SVCRD to fill positions
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or to hold office to legally protect the patrons of the SVCRD and conduct business on behalf of
the SVCRD. Plaintiff requests issuance of an appropriate Declaratory Judgment declaring
Defendant's official position vacant and providing for the appointment of viable directors by the
Governor of the State of Idaho until such time as appropriate special elections may be held and
offices filled by election, in accordance with notice and election practices to be approved by this
Court.

xx.
The Plaintiff, on behalf of the people of the State of Idaho, may also be entitled to
ancillary declaratory relief which may be necessary to protect the public and counter existing or
potential ultra vires acts of the Defendant, or of the SVCRD through the action of the Defendant
or their nominal legal counsel in violation of law or made without legal authority.
COUNT THREE, INJUNCTIVE RELIEF
XXL
Plaintiff realleges and incorporates by reference the allegations contained in paragraphs 1XX of Plaintiffs Complaint.
XXII.
The Defendant's usurpation of the official position has resulted in a void of leadership
and authority with the SVCRD. In the event the Defendant continues to exercise any authority or
action in the name of the office held, the patrons and the SVCRD itself are entitled to protection
from inappropriate actions conducted in the name of the SVCRD to protect the integrity of the
SVCRD and/or to carry out what Declaratory Relief the Court may award.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays that the Court enters Judgment against the Defendant and
makes any related orders in favor of the Plaintiff as follows:
(I) That Defendant has usurped his official position as a Director for the Board of
Directors for the Southern Valley County Recreational District, subdistrict (I);
(2) That the Court declare the Defendant's official position as vacant and that the
Governor of the State of Idaho should appoint a qualified elector to fill the official
position until adequate public notice and election opportunity is provided in
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accordance with the Court's decision and Idaho law;
(3) That the Court enter such declaratory and injunctive relief, including possible
temporary restraining; preliminary injunctive; or injunctive orders as may be
necessary to protect SVCRD patrons and assets, including compliance with Idaho
Open Meeting Law;
(4) That the Court impose the civil fine penalty, in the Court's discretion, up to the
authorized amount of $5,000.00 for the usurpation of the office upon the individual
Defendant for holding office without authority oflaw, holding the SVCRD harmless
from the statutory penalty;
(5) That the Court award Plaintiff its costs and attorney fees for prosecution of this action
in accordance with Idaho Code§§ 12-117; 12-120; 12-121; and Rule 54, IRCP; and
(6) That the Court order such further and appropriate relief as the Court may deem
equitable in this case.

MATTHEW C. WILLIAMS
VALLEY COUNTY
PROSECUTING A TTO~NEY
/
.
,

f

/

.

~.

Kenneth R. Arment, Deputy Prosecutor
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Stephanie J. Bonney, ISB #603 7
Paul J. Fitzer, ISB #5675
MOORE SMITH BUXTON & TUR.CKE, CHARTERED
950 W. Bannock Street, Suite 520
Boise, Idaho 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202
ISB Nos.: 5675, 6563
Email: pjf@msbtlaw.com

Case No. _ _ _Jnst. No
Filed

,

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRJCT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

STATE OF IDAHO,
Plaintiff,

v.

)
)
)
)

)
)
)
MICHAEL SMITH,
)
Defendant.
)
~~~~~~~~~~~~~~-)

Case No. CV2011-48C

DEFENDANT MICHAEL SMITH'S
ANSWER TO COMPLAINT FOR
USURPATION OF OFFICE AND FOR
DECLARATORY AND INJUNCTIVE
RELIEF

COMES NOW, Defendant Michael Smith, ("Defendant") by and through his undersigned
counsel of record, Paul J, Fitzer, of the law firm of MOORE SMITH BUXTON & TURCKE,
CHARTERED, in Answer to the Plaintiff's, Valley County Prosecuting Attorney (''VCPA")

Complaint for Usurpation of Office and For Declaratory and Injunctive Relief ("Complaint")
admits, denies and alleges as follows:

INTRODUCTION
The following defenses are not stated separately as to each claim for relief or allegation
of the Complaint. Nevertheless, the following defenses are applicable, where appropriate, to any
and all of VCP A's claims for relief. Defendant, in asserting the following defenses, does not
ANSWER-1

Rece;ved

1: 26PM

~

/;Ii
A.M~P.M
·1,

admit that the burden of proving the allegations or denials contained in the defenses is upon
them, but, to the contrary, assert that by reason of said denials, and by reason of relevant
statutory and judicial authority, the burden of proving the facts, relevant to many, if not all of the
defenses and affirmative defenses and the burden of proving the inverse of the allegations
contained in many, if not all, of the defenses and affirmative defenses is upon VCPA in this
action.

FIRST DEFENSE
Defendant hereby denies each and every allegation contained in the Complaint whether
express or implied, that are not otherwise expressly admitted, denied or qualified herein.
SECOND DEFENSE

PARTIES, JURISDICTION AND VENUE
1.

Defendant denies Paragraph 1 in its entirety. In particular, Defendant denies that an

action of Usurpation of Office lies against the Defendant in her individual capacity for
procedural errors purportedly committed by the Southern Valley County Recreation District
("SVCRD") during the election process in 2006, 2008, and 2010 respectively. Defendant denies
that the VCPA has standing to challenge alleged defective election notices pursuant to I.C. § 6-

602.
2.

Defendant admits paragraph II of the Complaint insofar as the Defendant is a SRVCD

Director and that this Court has personal jurisdiction, but denies the remainder of the paragraph
including any legal conclusions insinuated that the VCP A is empowered to bring this action
merely because the SRVCD is located in Valley County.

ANSWER-2
~ece;ved
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Defendant realleges his answer to the allegations contained in paragraphs 1 and 2 and on

3,

that basis denies paragraph III as the VCPA does not have jurisdiction to bring a usmpation
action against the SVCRD; an independent body politic of the state.
GENERAL ALLEGATIONS

Defendant admits Paragraph

4.

rv

with the exception of the current annual tax amount,

which Defendant denies.
5.

Defendant admits paragraph V of the Complaint.

6.

Defendant denies Paragraph VI and VII of the Complaint as the VCPA attempts to

paraphrase statutory requirements which speak for themselves and therefore denies same.
7.

Defendant denies Paragraph Vffi insofar as the VCP A misrepresents factual events and

attempts to paraphrase statutory requirements which speak for themselves and therefore denies
same.

The Sub-district (3) director, Yvette Davis, was appointed by the Honorable Phil Batt,

Governor for the State of Idaho, and has served as the Sub-district (3) director since the creation
of the SVRCD.

No one has ever run against her. If there are no candidates or only one

candidate, then the District does not hold an election. See Idaho Code 31-4305 and 31-4306.
The election date for the 2003-2007 term was November, 2002. The notice of filing deadline for
this election was published on August 28, 2002. Only one declaration of candidacy was filed for
this four year tenn, and the election was subsequently cancelled. The next term for Subdistrict 3
ran from January, 2007 through January, 2011. For the 2007-2011 term, there should have been

an election in November, 2006. The District missed this election, (the SVRCD secretary at the
time was Archie Banbury who is now the County Clerk) but re-scheduled an election at the next
available election date in February, 2007.

Thus, any irregularity was cured.

The District

published the notice of filing deadline for this election on December 20 and December 27, 2006.

ANSWER-3
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Again, only one declaration of candidacy was filed for this four year term, and the election was
subsequently cancelled.

As this is a four year term which began in February, 2007, there was

some confusion as to when this term would expire, No election was conducted in November,
2010. The SVRCD consulted with the County's election officer, Assistant County Clerk, Joarme
Frye, and it was agreed the election would be held in February, 2011. Of course, with the recent
statutory changes, the next available election was actually May, 2011. The SVCRD consulted

with the Idaho Attorney General's Office (Brian Kane) and the Idaho Secretary of State (Tim
Hurst) who both recommended that the sub-district (3) term would terminate on January 1, 2011
leaving a vacancy. As in 2006, the SVCRD would hold an election at the next available election
date and in the interim, a quorum of the directors would appoint an interim replacement.
8.

Defendant denies Paragraph IX insofar as the VCPA misrepresents factual events and

attempts to paraphrase statutory requirements which speak for themselves and therefore denies
same.

The VCP A is challenging the election notices for the 2008 election. For Subdistricts 1

and 2, the terms nm from January, 2005 through January, 2009. The election date for the 20052009 terms was November, 2004. The notice of filing deadline for this election was publtshed
on August 25, 2004. One declaration of candidacy was filed for each seat. There was not a
contested seat in either of these sub districts. Thus, the election for November, 2004 was validly
cancelled.
The next terms for sub districts 1 and 2 runs from January, 2009 through January, 2013.
For the 2009-2013 terms, the election date was November, 2008. The notice of filmg deadline
for this election was published on August 13, 2008. Again, only one declaration of candidacy
was filed for each seat and the election was cancelled. Ironically, although the V CPA brings this
action against Michael Smith and Pat Cowles in their individual capacity, Pat Cowles was only
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appointed in May, 2010 following Jim Roberts and thereafter Sue Patterson's resignations. Mike
Smith, similarly, replaced Steve Heinz.
9.

Defendant does not have sufficient knowledge to either admit or deny the irrelevant and

argumentative allegations of Paragraph X and therefore denies same,

Defendant denies that it

did not address the allegations stated in the petition. However, the Defendant admits that the

SVCRD does not have the legal authority to accept a petition for an election challenge and did
refer the complainants to the Idaho Secretary of State. The Defendant denies that either the
Idaho Secretary of State or the Idaho Attorney General's had in any way opined that directors
had usurped their office. They have in fact opined the opposite,
The VCPA asserts that "[in the past couple years, political interest and public debate has
dramatically increased with regard to the ... lack of swimming pool facilities.'' Certainly, some
constituents wish to utilize all of the District's funding for a covered swimming pool for those
select few leaving no funds for other recreational programs including cross-country skiing, golf,

an exercise facility> yoga, youth sports, adult softball, sponsorships of youth fishing and ski-free
days and all of the other programs and partnerships that have provided year round recreational
opportunities with the goal to enhance the quality of life for all residents and visitors of southern
Valley County.
Why would the VCPA identify political interest and public debate as an allegation in a
complaint for usurpation? Why is political interest of concern to the VCPA? The VCPA aptly
demonstrates that he is raising purported procedural violations three years after the fact for
purely political reasons.

The VCP A is either being unduly influenced or is acting upon an

unlawful conflict of interest in bringing this action for illegitimate purposes.

A.NSWER-5
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10.

Defendant denies the allegations of Paragraph XI as it pertains to the VCPA's request for

election notices from the SVRCD. Mr. Arment, on January 18, merely requested the unapproved
meetings minutes for January. The Defendant admits paragraph XI insofar as the minutes for
November and December, 2010 do not reflect the hiring of a "nominal attorney". Legal counsel
was retained in February, 2010.
11.

Defendant denies Paragraph XII insofar as legal counsel for SVCRD did not submit a

letter to the Editor of the Long Valley Advocate nor has said attorney had any contact with the
Editor. Said letter was provided by the SVCRD. This is in direct contrast with the VCPA who
has conducted several interviews pertaining to this action in violation of Idaho Rules of
Professional Conduct 3.8. Defendant denies that the VCPA has any authority to control what
legal counsel the SVCRD and its officers acting within the course and scope of their positions
choose to have serve as their legal representative.

Defendant denies the remainder of the

paragraph regarding any insinuation that the SVCRD must present the VCPA with a waiver of

any professional conflicts.
I 2.

Defendant denies Paragraph XIII as the VCP A purports to paraphrase legal notice

requirements that are unsupported by Idaho Law. The Board declared the sub district (3) seat as
vacant as its first meeting in January and appointed a board member to serve until the election in

May. This meeting was duly recorded and to the extent that the VCP A does not believe the
minutes accurately reflect the actions taken therein, the board has cured said minute entry at its
meeting on or about February 17, 2011.
13.

Defendant realleges his answers to the allegations contained in paragraph 12. Defendant

denies Paragraph XIV as VCP A purports to paraphrase legal requirements that are unsupported

ANSWER -6
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by Idaho Law. Defendant denies the remainder of the paragraph pertaining to the VCPA's selfinvented notice requirements.

14.

Defendant denies Paragraph XV regarding the VCPA's claim for entitlement for attorney

fees and costs and believes that the VCPA is clearly violating IR.PC 3.8 by trying his case in the
media having tiled two separate articles. The VCP A is further in violation of IRCP 11 in filing
this Complaint purportedly on behalf of the State of Idaho but in reality pursuant to an inherent

conflict of interest pertaining which are not ( 1) grounded in fact; (2) warranted by existing law or a
good-faith extension, modification, or reversal of existing law; and (3) interposed for an improper

purpose. Readv. Harvey, 147 Idaho 364, 371, 209 P.3d 661, 668 (2009).

15.

As to Defendant's Counts, Defendant denies in full Paragraphs XVI through XXII and its

prayer for relief.

AFFIR.t\f.ATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE
The VCPA has failed to state a claim upon which relief can be granted.

1.

SECOND AFFIRMATIVE DEFENSE
The VCP Ns causes of action do not present a justiciable case or controversy.

2.

THIRD AFFIRMATIVE DEFENSE
The VCPA's causes of action are barred by equitable defenses of estoppel, Iaches,

3.

and dirty hands.

FOURTH AFFIRMATIVE DEFENSE
The VCP A lacks standing to assert some or all of the claims set forth in its

4.
Complaint.

FIFTH AFFIR.!'1ATIVE DEFENSE
The VCPA's cause of action is barred by the applicable statute of limitations.

5.
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SIXTH AFFIRl\fATIVE DEFENSE
6.

The VCPA's cause of action is barred byprosecutorial and ethical misconduct.

SEVENTH AFFIRMATIVE DEFENSE

7.

The VCP A has failed to join an indispensible party.
EIGHTH AFFIRMATIVE DEFENSE

8.

The VCPA is in violation of the Idaho Rules of Professional Conduct in bringing

this action including, but not limited to, Rule 1.7, 3.1, 3.4, 3.6, 3.8 and 8.4.

RESERVATION TO AMEND
Defendant reserves the right, after further discovery, to amend this Answer and
Counterclaim, or to add or delete affirmative defenses supported by the facts, and a failure to
include all such defenses in this Answer shall not be deemed a waiver of any right to further
amend this Answer and Counterclaim.

ATTORNEY'S FEES

Defendant has been required to use the services of an attorney in defense of this action.
Pursuant to Idaho Code§§ 12-1l7i 12-120, 12-121, Rule 11 and Rule 54(e) of the Idaho Rules of
Civil Procedure and other applicable law, Defendant is entitled to an award of its reasonable

attorney's fees and costs incurred in this action,

ANSWER-8
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DATED this --1,lday of February> 2011.
MOORE SMITH BUXTON & TuRCK.E, CHARTBRBD
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the .:LK._ day of February, 2011, I caused to be served a
true and correct copy of the foregoing ANSVIER by the method indicated below, and addressed
to the following:

Matthew C. Williams
Valley County Prosecuting Attorney
Kenneth R. Arment
Valley County Deputy Prosecuting Attorney
P.O. Box 1350
Cascade, Idaho 83611
Attorney for Plaintiff
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kMail
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Case No.

---

Inst No.

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISfflfeT OF +1-1~---PM

3

STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

4

5
6

STATE OF IDAHO,
7
8
9

Plaintiff,
vs.

10

Case No. CV-11-046-C

MEMORANDUM DECISION ON
THE STATES' AND DEFENDANTS'
JOINT MOTIONS FOR SUMMARY
JUDGMENT

YVETTE DAVIS,
11

Defendant.

12
13

STATE OF IDAHO,
Case No. CV-11-047-C

14

Plaintiff,

15

vs.
16

PATRICK COWELS,
17

Defendant.

18
19

STATE OF IDAHO,
Case No. CV-11-48-C

20

Plaintiff,
21

vs.
22
23
24

MICHAEL SMITH.
Defendant.

25
26

161
MEMORANDUM DECISION· CASE NOS. CV-11-046, 047, 048, 148 - PAGE 1

STATE OF IDAHO.
Case No. CV-11-148-C

2
3

Plaintiff,
vs.

4

DONALD MICHAEL KEITHLY,
5

Defendant.
6
7

APPEARANCES

8

For Plaintiff: Matthew Williams, Valley County Prosecuting Attorney
9

For Defendant: Paul J. Fitzer of Moore Smith Buxton & Turcke
10
11
12
13

This matter came on for hearing on cross Motions for Summary Judgment and
the Defendants' Motion to Dismiss on May 26, 2011. The Court took the matter under
advisement.
PROCEEDINGS

14
15

The Valley County Prosecutor (hereinafter referred to as the State), filed

16

Complaints for usurpation of office and for declaratory and injunctive relief against the

17

respective Defendants.

18

A Motion for Temporary Restraining Order and Notice of Hearing was filed on
19

April 18, 2011, setting the matter for hearing on April 28, 2011. At that hearing the
20
21

22
23

Court declined to grant the restraining order involving specifically Ms. Davis, the Court
finding that there was not a showing of irreparable harm or injury and that counsel for
the Defendants would not be disqualified.

24

The Defendants filed a Motion for Summary Judgment on April 26, 2011. The

25

State, on March 31, 2011, filed a Memorandum in Support of their Motion for Summary

26
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Judgment. The both parties have filed affidavits and briefs in Opposition to the Motions
2

for Summary Judgment.

3

One of the claims asserted by the State has been rendered moot. Yvette Davis

4

stood for election in the May 17, 2011 and was defeated by Aaron Guest; thus, the

5

request that Ms. Davis' position be deemed to be vacated and that the Governor

6

appoint a qualified elector is now moot in light of that election.

7
8

STANDARD OF REVIEW

Summary judgment is appropriate

9

10
11
12
13

"if the pleadings, depositions, and admission on file, together with the
affidavits, if any, show that the re is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as a matter of law."
If the nonmoving party fails to provide a sufficient showing to establish the
essential elements of his or her case, judgment shall be granted to the
moving party.
Boise Tower Associates, LLC v. Timothy Hoagland, 147 Idaho 774, 779, 215 P.3d 494,

14

499 (2009).
15

Summary judgment will be granted only "if the pleadings, depositions, and
16
17

admissions on file. together with the affidavits, if any, show that there is no genuine

18

issue as to any material fact and that the moving party is entitled to a judgment as a

19

matter of law." l.R.C.P. 56(c). When considering a summary judgment motion, the trial

20

court must construe the record liberally in favor of the non-moving party and draw all

21

reasonable factual inferences in favor of such party.

22

Ass'n. v. Bear Lake County, 118 Idaho 343, 346, 796 P.2d 1016, 1019 (1990). The

23

Bear Lake West Homeowner's

motion will be denied if conflicting inferences may be drawn from the evidence or if

24

reasonable people might reach different conclusions. Parker v. Kokot, 117 Idaho 963,
25

793 P.2d 195 (1990).
26
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The initial burden of establishing the absence of a genuine issue of material fact
2

rests with the moving party. Thomson v. Idaho Ins. Agency, Inc., 126 Idaho 527, 531,

3

887 P.2d 1034, 1038 (1994).

4

resists summary judgment has the responsibility to place in the record before the court

5

the existence of controverted material facts that require resolution at trial. Sparks v. St.

6

Luke's Reg'/ Med. Ctr., Ltd., 115 Idaho 505, 508, 768 P.2d 768, 771 (1988). The

7

8

If the moving party meets that burden, the party who

resisting party may not rely on his pleadings or merely assert the existence of facts
which might support his legal theory. Id. He must establish the existence of those facts

9

by deposition, affidavit, or otherwise. Id.; l.R.C.P. 56(e).

Supporting and opposing

10
11

12

affidavits must be made on personal knowledge and must set forth such facts as would
be admissible in evidence. l.R.C.P. 56(e).

13

A mere scintilla of evidence or a slight doubt as to the facts is not sufficient to

14

withstand summary judgment. Corbridge v. Clark Equip. Co., 112 Idaho 85, 87, 730

15

P.2d 1005, 1007 (1986).

16

summary judgment when the plaintiff fails to make a showing sufficient to establish the

17

18

Moreover, the existence of disputed facts will not defeat

existence of an element essential to his case, and on which he will bear the burden of
proof at trial. Pounds v. Denison, 120 Idaho 425, 426, 816 P.2d 982, 983 (1991).

19

UNDISPUTED FACTS
20

Yvette Davis has been a member of the Board of the Southern Valley County
21
22

Recreation District, hereinafter referred to as SVCRD, since its inception in 1998. On

23

April 14, 2010, the SVCRD accepted the resignation of Sue Patterson, the Sub-District

24

2 Director. The Board then appointed Patrick Cowles as the Sub-District 2 Director to

25

serve the remainder of the 2009 through 2013 term. Similarly, on March 8, 2011, the

26
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SVCRD Board appointed Mike Keithly as Director of Sub-District 1, to replace Mike
2

Smith; whose letter of resignation was accepted by the Board on February 25, 2011.

3

In the 2008 election process, only one declaration of candidacy was filed for

4

each sub-district; Michael Smith for Sub-District 1 and Jim Roberts for Sub-District 2.

5

No declaration of intent was received from a qualified write-in candidate. The SVCRD

6

published a notice of cancellation of the election on October 22, 2008, in the Long

7

8

Valley Advocate and Mr. Smith and Mr. Roberts were declared elected as Directors.

Mike Smith has since resigned and the Court will find, as a matter of law, the question

9

of whether he should be removed for usurpation of office is also moot.
10

Yvette Davis in the February 6, 2007 election, the SVCRD duly published the
11

12

Notice of Election Filing Deadline on December 101h and on December 27, 2006. Only

13

one declaration of candidacy was filed by Ms. Davis and no declaration of intent was

14

received from a qualified write-in candidate.

15

4306(2) the election was cancelled and Ms. Davis was declared elected as director.

Thus, pursuant to Idaho Code § 31-

16

The State contends that over a series of years, there were violations of the

17

notice of election and other irregularities by the SVCRD as to each of the director

18

positions for the district. Specifically, they point out that in 2006, there was not a notice

19

of election filing deadline published, that Ms. Davis did not file a timely declaration of
20

candidacy and no election was held for the office of director for Sub-District 3. The
21
22

23
24

State further asserts that the SVCRD did not meet the alternative election requirements
for the Defendant Yvette Davis to hold the position and that the notice submitted for
replacements of the election was not for the position as a director but rather, the public

25
26
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notice stated the position was for the office of president of the SVCRD.
2
3

1

Because only

one candidate filed a notice of cancellation of the election for the office was published,
however, the notice said that the cancellation was for the "president" position.

4

In 2010, the SVCRD also failed to timely publish a notice of candidate filing

5

deadlines for the Sub-District 3 position in time for the November 2010, election. When

6

the SVCRD became aware that this election was required on September 14, 2010, the

7

8
9

notice of candidacy filing publication deadlines for the November 2, 2010 election had
already passed.

The publication notice should have been published August 18th

1

through the 25 h as well as the last day for candidates to file written declarations which
10

was to occur on or before September 1, 2010. Because of this, the November 2, 2010
11

12

election could not take place. As a result of this, an election was rescheduled to the

13

next earliest available election date, May 17, 2011. All notices for that election were

14

properly published and the election was scheduled.

15

In addition, the State asserts that for Sub-District 1, the Director, Mike Smith,

16

usurped his position because of an erroneous publication in 2008 regarding the notice

17

of candidate filing deadline. This notice was published five days early as pointed out for

18

the 2009-2013 term for Sub-District 1.

The SVCRD published a notice of election

19

deadline for November 4, 2008 election in the August 13th edition of the Long Valley
20

Advocate. The County's election officer, Joanne Fly, had specified that the SVCRD's
21
22

23
24

notice must be filed in the August 13, 2008 edition of the Advocate. However, in 2008,
Idaho Code § 34-1405 provided that the county clerk shall cause to be published the
election calendar for the county for the following calendar year. When Ms. Fly provided

25
26
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the SVCRD the 2008 local election calendar and specified to the SVCRD that it must
2

publish its notice of election filing deadline at least seven days prior to the deadline

3

specified, that would have been on August 25 1h. Because the Long Valley Advocate is

4

a weekly paper, the only edition that was at least seven days prior to the August 25th

5

deadline was the August 13 h edition. Further, Ms. Fly specifically approved the text of

6

the notice of filing deadline. Finally, the State goes on to assert that Mr. Smith and any

7

8

1

subsequent director appointed by him holds office without authority of law because the
2008 notice did not specify Sub-Districts 1 and 2.

9

These facts demonstrate that there has been a pattern of procedural errors in
10

the notice of election by the SVCRD over approximately a five year time period. Some
11

12
13

of these errors are as a result of the Valley County Clerk's Office2 and obviously some
are as a result of the actions of the SVC RD.

14

As the Court noted earlier in the preliminary injunction proceeding, a factor to

15

consider pertaining to the issues before this Court pertain to the time in which the

16

procedural defects are presented to a court. In Harrison v. Bannock County, the court

17

ruled as follows:

18

[WJe are of the opinion that the correct rule and the one supported by the
great weight of authority may be stated as follows: Statutory directions as
to the time and manner of giving notice of elections are mandatory upon
the officers charged with the duty of the calling of the election and will be
upheld strictly in a direct action instituted for an election but after an
election has been held, such statutory requirements are directory unless it
appears that the failure to give notice for the full time specified by the
statute has prevented electors from giving a full and free expression of
their will at the election or unless the statute contains a further provision,
the necessary effect of which is that failure to give notice of the statutory

19

20
21
22
23
24

25

1

The president of a recreation district is decided by the directors, rather than the electorate of the district
The election notices performed by the Valley County Clerk were not done by the current clerk for Valley
County
2

26
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time will render the election void.
2
3
4

5
6

7

Harrison v. Bannock County, 68 Idaho 463 (1948).

In a more recent decision, Nobel v. Ada County Elections Board, 135 Idaho 495
(2000), the Supreme Court ruled that
A showing that election officials failed to follow every election procedure
precisely, without more, is insufficient under l.C. § 34-2101 (1 ). Noble's
evidence does not demonstrate that the election process was unfair or
that the results are contrary to the actual will of the electorate.

8

In this case, the State has asserted malfeasance. They have not asserted that

9

there was fraud or intentional wrongdoing on the part of the Directors of the SVCRD.

10

The courts have gone on to hold that a procedural error must be material and the

11

burden of proof on the challenging party must be to demonstrate that the result of the

12
13

election would have been different but for the procedural error.
Voters are certainly entitled to proper notice of an election and substantial

14

compliance with the law is to be followed to give the public an opportunity to know when
15

and where the election is to be held.

Clearly where notice is sufficient to appraise

16

17

voters of the purpose of the election, a notice of election will not be invalidated. See

18

Lind v. Rockland School District, 120 Idaho 928 (1991). The record before the Court is

19

uncontradicted that voters were given notice of the election and the purpose of the

20

election.

21

The courts take seriously allegations or evidence where a party contesting an

22

election makes a prima facie showing that illegal votes were cast or legal votes were

23

rejected; thus, the result of the election was changed due to serious wrongs or fraud

24

that existed to make the result of the election doubtful. See Huffaker v. Edgington, 30
25

Idaho 179 (1917).
26
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While it is apparent that there have been irregularities in the notices of the
2

election by the SVCRD, there has been no evidence presented to this Court by the

3

State that the result of these past elections is doubtful or any intentional wrongdoing or

4

fraud occured.

5

Clearly the record is uncontested that voters were given notice of the election

6

and were given the opportunity to vote. In none of these elections were there any other

7

8

candidates that sought nomination for these director positions. There has been no
evidence presented to the Court that a potential candidate was misled, discouraged or

9

prevented from making application for the positions. The Court can further determine
10

from the totality of all of the evidence, giving all reasonable inferences to the State, that
11

12

there has been no showing of any evidence that these procedural errors has a "clearly

13

traceable, causal connection to the deprivation of an elector or an estranged

14

candidate's procedural due process rights or otherwise materially impacted the election

15

process. For these reasons, the impact of these procedural errors is de minimus and at

16

best speculative. Lujan v. Defenders of Wildlife .. 504 U.S. 555.

17
18

The de facto officer doctrine also comes into play in this proceeding. The State's
basis to usurp Pat Cowles and Mike Keithly is not for any action on their part, but rather

19

upon the accusation that the SVCRD board members who appointed them were
20

usurpers at the time of appointment and therefore, the appointment was without
21
22

23

authority of law.
Idaho Code § 31-4306(2) clearly sets forth that where only one candidate places

24

in their name for an election, the election shall be cancelled and the board shall declare

25

such candidate elected as director. At the time of the appointment of both Mr. Cowles

26
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and Mr. Keithly, the Board was a valid governmental entity; thus, Mr. Smith and Ms.
2

Davis held their positions with authority of law and the appointment carries full authority

3

of law. Idaho has long recognized the de facto office doctrine which sets forth the legal

4

defect in a person's holding of a particular office does not invalidate the person's official

5

acts. State v. Whelan, 103 Idaho 651

6
7

8

The State has filed usurpation actions against these respective Directors.
Usurpation of office is a substantive examination of the incumbent; that is. his or
her eligibility to lawfully hold title of an officer. Examples of usurpation occur when an

9

elected official has been convicted of a felony or perhaps they did not live in the district
10

where they were required to live.

These are classic substantive conditions for an

11

12
13

incumbent to lawfully hold a particular office.

No such substantive conditions have

been established here. The record is clear that former sub-district Director Mike Smith

14

and Ms. Davis held office pursuant to Idaho Code § 31-4306(2) since they were the

15

only candidates and thus were declared as a director.

16

Idaho Code § 31-4305 empowers the Board to appoint a replacement director for

17

any vacancy but for the expiration of the term of office. Because the SVCRD is a valid

18

governmental entity and Mike Keithly and Pat Cowles held their offices with authority of

19

law, the Court will find that they are not usurping their respective positions.
20

Because the Court has ruled that this is not a usurpation of an elected office, the
21
22

23

Court must concur with the SVCRD that the only individuals that can challenge a
procedural irregularity would be a voter of the district. Clearly, Idaho Code § 34-2007

24

unequivocally affords standing to only a qualified elector to contest a procedural error in

25

an election. For these reasons, the State not being an elector had no standing to bring

26
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this action.
2

The Court need not address the issue of the State lacking jurisdiction to bring a

3

usurpation action against a district body politic of the State. The Court's earlier rulings

4

dispose of that issue.

5

The remaining issue is a request for attorney's fees. The Court will decline to

6

grant attorney's fees in this case. The Court cannot find that this action, initiated by the

7

State, was done without a reasonable basis in fact or law.

8

This was a course of

conduct that occurred during the course of four election cycles. The State had a duty

9

and obligation to investigate this matter and to present to the Court what they believed
10

to be substantial procedural irregularities. The Court has ruled that the actions were de
11
12
13

minimus, that these officers held their office pursuant to the de facto officer doctrine,
and that the State did not have standing to pursue these procedural claims. All of that

14

being said, the Court cannot find that pursuant to Idaho Code§ 12-117, that this was a

15

groundless action or that the District has borne an unfair and unjustified financial

16

burden defending against groundless charges.

17
18

CONCLUSION

The Court finds that the current directors hold office properly. They have full

19

authority and have continued to have authority throughout the various election years.
20

The State has not established that there has been a usurpation of office and,
21

22
23
24

25

therefore, any sanctions called for under the statute have not been established.
The Court will decline to award attorney's fees and costs.
Counsel for the Southern Valley County Recreational District shall prepare a
judgment reflecting the Court's Memorandum Decision in this regard.

26
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DATED this
2
3

J-

/

day of June 2011.

/' I

/

/ti~

MICHAEL McLAUGHLIN
DISTRICT JUDGE

4

5
6
7
8
9
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12
13
14
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17
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I

CERTIFICATE OF MAILING
/l

2

I hereby certify that on the

j\

day of June 2011, I mailed (served) a true and

3
4

5

a
1

a
9

10
11
12

correct copy of the within instr·ument to:

VALLEY COUNTY CLERK'S OFFICE
VIA EMAIL
Matthew C. Williams
VALLEY COUNTY PROSECUTOR'S OFFICE
PO Box 1350
Cascade, ID 83611
Fax: (208) 382-7124
Paul J. Fitzer
MOORE SMITH BUXTON & TURCKE CHARTERED
950 W Bannock, Ste 520
Boise, ID 83702
Fax: (208) 331-1202

13

14

ARCHIE N. BANBURY
Clerk of the District Court

15
16

By:
17

.!

L ;

·~ . l'v\.l

//t

//II t/nvvl

D puty C erk

18

19

20
21

22
23
24

25
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I

fN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

ST ATE OF IDAHO,
Plaintiff,

v.
YVETTE DA VIS,
Defendant

)
)
)
)
)
)
)

Case No. CV20 l l-46C

Gase No
,...1 , 1 i/T"/11.U.·· 1nst No. - - r-1ed~J...J,
.
M--PM

)
STA TE OF IDAHO,
Plaintiff,

v.
PATRICK COWLES,
Defendant
ST ATE OF IDAHO,
Plaintiff,

v.
MICHAEL SMITH.
Defendant.
ST A TE OF IDAHO,
Plaintiff,

)
)
)
)
)
)
)
)

Case No. CV201 l-47C

)
)
)
)
)

Case No. CV201 l-48C

)
)
)
)
)

)

V.

DONALD MICHAEL KEITHLY,
Defendant

Case No. CV20 l l- l 48C

JUDGMENT

)
)
)
)
)

THIS MATTER came before the Court upon Defendants' Motion for Summary
Judgment and Plaintiff's Motion for Summary Judgment on May 26, 2011 with appearances by
Matthew Williams on behalf of the Plaintiff, State of Idaho and Paul J. Fitzer of Moore Smith
Buxton & Turcke, Chartered on behalf of the Defendants and this Court having considered the

.JUDGMENT- I

}74

merits of the foregoing motions and the oral argument presented by counsel appearing on behalf
of the interested parties and the Court having issued the MEMORANDUM DECISION on the
States' and Defendants' Joint Motions for Summary Judgment entered June 2,

2011~

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:
l.

Plaintiffs Motion for Summary Judgment is DENIED;

2.

Defendants' Joint Motion for Summary Judgment is GRANTED;

DATED thisj_1_ day of June, 2011.

Hon. Michael McLaughlin

IDAHO RULES OF CIVIL PROCEDURE 54(b) CERTIFICATE
With respect to the issues determined by the above judgment it is hereby CERTIFIED, in
accordance with Rule 54(b), I.R.C.P., that the Court has determined that there is no just reason
for delay of the entry of a final judgment and that the court has and does hereby direct that the
above judgment shall be a final judgment upon which execution may issue and an appeal may be
taken as provided by the Idaho Appellate Rules.

DATED this

-~--

day of June, 2. 011.

,

l~,, ~~ ~

/

//

!~J~/u.<..:.
Hon. Michael McLaughlin

JlJDGM E:NT - 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ) ~J day of June, 2011, I caused to be served a true
and correct copy of the foregoing JUDGMENT by the method indicated below, and addressed to
the following:

U.S.

Matthew C. Williams
Valley County Prosecuting Attorney
Kenneth R. Arment
Valley County Deputy Prosecuting Attorney
P.O. Box 1350
Cascade, Idaho 83611
Attorneyfor Plaintiff

Mail
Hand Delivered
X\
_ _ Overnight Mail
Facsimile: (208)382-7124
E-mail: mwilliams@co. valley .id.us
karn1entr£iko.vallev.id.us

Paul J. Fitzer
Moore Smith Buxton & Turcke, Chartered
950 W. Bannock, Suite 520
Boise, ID 83 702
Attorneyfor Defendants

U.S. Mail
Hand Delivered
_ _ Overnight Mail
Facsimile: (208)331-1202
E-mail: pjf@msbtlaw.com

Ol

Clerk
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MATTHEW C. WILLIAMS
Valley County Prosecuting Attorney

JUL 2 8 2011

KENNETH R. ARMENT
Deputy Prosecuting Attorney
P.O. Box 1350
Cascade. ID 8361 I
Phone: (208) 382-7120
Facsimile: (208) 382-7124
Idaho State Bar# 3394

·---5" P.M

Case Na----inst No
Fifed.
A. M. J : I

IN THE DISTRICT COl'RT OF THE FOl1 RTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COl'NTY OF VALLEY
)

STATE OF IDAHO.

)

CASE NO. CV-2011--t8-C

)

Plaintit1/Appellant.

)

VS.

)
)

NOTICE OF APPEAL

)

MICHAEL SMITH.

)

)

Defendant/Respondent.

)

TO: THE ABOVE NAMED RESPONDENT. \1ICHAEL Si'vtITH A.ND THE PARTY'S
ATTORNEYS. STEPHANIE J. BONNEY AND PAUL J. FITZER OF MOORE SMITH
BUXTON & TURKE. 950 W. BANNOCK STREET. SUITE 520. BOISE. IDAHO 83702.
AND THE CLERK OF THE ABOVE ENTITLED COURT.
NOTICE IS HEREBY GIVEN THAT:
I. The above named Appellant. State of Idaho. by and through the Valley County

Prosecuting Attorney. appeals against the above named Respondent to the Idaho Supreme Court
from the District Court's ( 1) Judgment entered in the above entitled action on the 17th day of
June, 201 land the following rulings made before the Judgment became final: (2) the
Memorandum Decision on the State's and Defendants' Joint Motions for Summary Judgment.
entered June 2. 2011: (3) the Denial of the state's Motions for Preliminary Injunction and to
Disqualify Counsel 1211tered :\pril 28. 2011: and (4) \frmorandum Decision RE: State's \lotion
for Preliminary Injunction ent12red May 20. 2011. Honorabk Judge l'v1ichael R. McLaughlin.

NOTICE OF APPEAL. Page

J,

presiding. The action is a usurpation action brought pursuant to Idaho Code § 6-602 in the name
of the people of the state by the local Prosecuting A.ttorney. The Appellant does not object to a
change in the designated name of the Appellant on the case title. if the Idaho Supreme Cou11
finds that such change is appropriate.

2. That Appellant has a right to appeal to the Idaho Supreme Cou11 and the judgments or
nrders described in paragraph I above are appealable orders under and pursuant to Rule l l(a)
l.A.R.
3. Preliminary Statement of the Issues on Appeal:
A. \Vhether the District C ourf s Factual Ru! ing that the parties agreed that proper notice
was provided for election to the hoard position held by Respondent Smith and his appointed
successor. Donald Michael Keithly. is supported by the evidence of record.
B. Whether the District Court Ruled Correctly In Granting Summary Judgment to
Respondent: including adoption of the de facto officer doctrine in usurpation actions; applying
election contest requirements to usurpation actions; deciding that the action against Yvette Davis
was moot because she was defeated in a special election after the Recreation Board had
appointed her to fill her own expired term contrary to law: implicitly ruling that it did not matter
if Yvette Davis or Respondent Smith were usurpers. that they both could participate in
appointing replacement directors even though the Recreation Board would have lacked a quorum
\vithout them being in position and voting; that Respondent Smith vvas legitimately holding
office \Vhen he took official actions impacting the litigation when viewing the facts most
favorably to the State (there was no cross motion for summary judgment with respect

to

Respondent Smith) and implicitly that compliance \Vith Idaho Constitutional and statutory rights
to suffrage were substantially met.
C. Whether the District Court Ruled Correctly ln Denying the State's t\fotion for

Preliminary Injunction: including the requirement that the State had to show irreparable damage
beyond monetary ramifications even though the State showed that Smith and the Recreation
Board made governmental improprieties of a continuous and on-going nature in making secret
policy and decisions contrary to the Idaho Meeting Law and Ethics in Government Act
requirements.
C. Whether the District Ruled Correctly In Denying the State's Motion to Disqualify

Counsel where the record showed the Recreation District made a secret decision(s) to hire

'.'JOTICE OF APPEAL Page

agency counsel to defend individual directors at public expense in usurpation actions without
public disclosure by voting board members in accordance with the Ethics in Government Act and
no open meeting disclosure of potential conflicts by the agency attorneys and in possible
contravention of Idaho Code § 18-5 70 I.
4. No order has been entered sealing all or any portion of the record.
5. (a) Reporter's transcripts of the April 28, 2011 and May 26, 2011 hearings (both scheduled
at 2:00 pm) are requested.
(b) The Appellant requests the preparation of the
transcript in [ ] hard copy [ ] electronic format

t~llowing

portions of the reporter's

}both (check one):

April 28. 2011 2:00 pm hearing (Frances J. Morris): and
May 26. 2011 2:00 pm hearing (Diane Cromwell).
6. The Appellant does not request additional documents. not already in the record of the
proceedings, to be included in the record. but only the pleadings. orders. affidavits and other
documents of record.
7. Civil Cases Only: The Appellant does not request additional documents. charts or
pictures not already in the record of the proceedings.
8.

r certify:

(a) That a copy of this notice of appeal has been served on each reporter of whom a transcript
has been requested as named below at the address set out below:
Name and address:

Frances J. Morris
Ada County Courthouse
200 W. Front Street
Boise. ID 83701

Name and address:

Diane Cromwell
Ada County Courthouse
200 W. Front Street
Boise. ID 83701

(h) (2) That the Appellant is exempt from paying the estimated transcript fee because the
action \Vas brought and maintained in the name of the State of Idaho by the Valley County
Prosecuting Attorney.

\JOTICE OF APPEAL Page
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j

I

(c) (2) That the Appellant is exempt from paying the estimated fee for the preparation of the
record because the action was brought and maintained in the name of the State of Idaho by tht!
Valley County Prosecuting Attorney.
(d) (2) That Appellant is exempt from paying the appellate filing fee because the action \Vas
brought and maintained in the name of the State of Idaho by the Valley County Prosecuting
Attorney.
(e) That service has been made upon all parties required to be served pursuant to Rule 20
I.A.R.
DATED THIS

day of July, 2011.

Kenneth R. Arment. Deputy Prosecuting Attorney on Behalf of
Matthew C. Williams, Valley County Prosecuting Attorney
Attorneys for the Appellant

NOTICE OF APPEAL Page
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CERTIFICATE OF SERVICE
I caused a true and correct copy of the forgoing document to mailed first dass. postage prepaid,
via the United States Postal Service to the following on the date set forth below.

Stephanie J. Bonney
Paul J. Fitzer
Moore Smith Buxton & Turcke
950 W. Bannock Street. Suite 520
Boise. ID 83 702
Frances J Morris
Ada County Courthouse
200 W. Front Street
Boise, ID 83701
Diane Cronivvell
Ada County Courthouse
200 W. Front Street
Boise. ID 83701
Lnvrence G. Wasden
Office of the Attorney General
700 W. Jefferson Street. Suite 210
P.O. Box 83720
Boise. Idaho 83 720-00 l 0
DA TED this_ day of July. 2011.

Kenneth R. Arment

NOTICE OF APPEAL Page
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In the Supreme Court of the State of Idaho
,,J
' i ~ ""

'.y
,\'

ST ATE OF IDAHO,
Plaintiff-Appellant,
V.

)
)
)
)
)
)

DONALD MICHAEL KEITHLY,
Defendant-Respondent.
STATE OF IDAHO,
Plaintiff-Appellant,

v.

)
)
)
)
)
)
)
)
)
)

YVETTE DA VIS,

I'
d

8
t

lt

Supreme Court Docket No. 39033-20 I I
Valley County Docket No. 20 I I- I 48

Supreme Court Docket No. 39034-201 I
Valley County Docket No. 2011-46

)
)

Defendant-Respondent.
STA TE OF IDAHO,

I

)
)
)

I

I'

)

v.

)
)
)

PATRICK COWLES,

)
)

Plaintiff-Appellant,

11

I

Supreme Court Docket No. 39035-201 I
Valley County Docket No. 2011-47

)

Defendant-Respondent.
STATE OF IDAHO,
Plaintiff-Appellant,

)

)
)
)
)

)

v.

)

MICHAEL SMITH,

)
)
)

Defendant-Respondent

)

ORDER CONSOLIDATING APPEAL - Docket Nos.
39033-2011/39034-2011/39035-2011/39036-200

Supreme Court Docket No. 39036-20 I I
Valley County Docket No. 2011-48

It appearing that these appeals should be consolidated for all purposes for reasons of
judicial economy; therefore, good cause appearing,
IT HEREBY IS ORDERED that appeal No. 39033, 39034, 39035 and 39036 shall
be CONSOLIDATED FOR ALL PURPOSES under No. 39033, but all documents filed shall bear
both docket numbers.
IT FURTHER IS ORDERED that the District Court Clerk shall prepare a CLERK'S
RECORD, which shall include the documents requested in the Notices of Appeal, together with a

!i

copy of this Order.
IT FURTHER IS ORDERED that the District Court Reporter shaJl prepare a
REPORTER'S TRANSCRIPT, which shall include the transcripts requested in the Notices of
Appeal.
DA TED this L/rh day of August 2011.
For the Supreme Court

cc:

Counsel of Record
District Court Clerk
District Court Reporter
District Court Judge

J/.l3

~~s=:=:,--:,-"'.:c,::=:-::~=-:::-::o=:~~-c=:=::==:::-:::::~~======-:c~===:-:~~====~===~===~===~==::~====~~,==-=:==::=::c::-:::--;:-~'-=--:===c::--"= ~

c

Paul J. Fitzer, lSB #5675
MOORE SivllTH BUXTON & TL:RCKE, CHARTERED
950 W. Bannock Street, Suite 520
Boise, ldaho 83 702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202
ISB Nos.: 5675, 6563
Email: pif@msbtlaw.com

.·z

Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY
ST ATE OF IDAHO,
Plaintiff/A pp ell ant,

)
)

Supreme Court Docket No. 39033-2011
Case No. CV201 l-148C

)

v.

DONALD MICHAEL KEITHLY,
Defendant/Respondent/Cross-Appellant.

)
)
)
)

~~~~~~~~~~~~~~~ )
)
STATE OF IDAHO,
)
Plaintiff!Appellant,

Supreme Court Docket No. 39034-2011
Case No. CV20 l l-46C

)

v.
YVETTE DAVIS,
Defendant/Respondent/Cross-Appellant.

)
)
)

)
)

~~~~~~~~~~~~~~~

ST ATE OF IDAHO,
Plaintiff/Appellant,

)
)

Supreme Court Docket No. 39035-2011
Case No. CV201 l-47C

)
)

v.

)

PA TRICK COWLES,
Defendant/Respondent/Cross-Appellant.

)
)

~~~~~~~~~~~~~~~ )
)
ST ATE OF IDAHO,
)
Plaintiff/ Appellant,

Supreme Court Docket No. 39036-2011
Case No. CV20 l 1-48C

)

)

v.
:V1ICHAEL SMITH,
Defendant Respondent/Cross-Appellant.

)
)

)

~~~~~~~~--~~~~~~ )
~OTICE

OF CROSS APPEAL - I

NOTICE OF CROSS APPEAL

TO: THE
IDAHO,

AND

ABOVE NAMED APPELLANT/CROSS-RESPONDENT STATE OF
THE

PARTY'S

ATTORNEY,

VALLEY

COUNTY

PROSECUTING

ATTORNEY, MATTHEW WILLIAMS, P.O. BOX 1350, CASCADE, ID 83611, AND THE
CLERK OF THE ABOVE-ENTITLED COURT (ADMINISTRATIVE AGENCY).
NOTICE
1.

rs HEREBY GIVEN THAT:

The above named Cross-Appellants, Yvette Davis, Patrick Cowles, Michael

Smith and Donald Michael Keithly, cross appeal against the above-named cross respondents to
the Idaho Supreme Court from the final judgment certified pursuant to l.R.C.P. 54(b) entitled
Judgment entered in the above-entitled action on the 1th day of June, 2011, Honorable Judge
Michael McLaughlin presiding.
2.

The Cross-Appellants have a right to appeal to the Idaho Supreme Court, and the

judgment and order described in paragraph 1 above is an appealable judgment and order under
and pursuant to Rule 11 ( a)(l ), l.A.R.
3.

A preliminary statement of the issues on appeal which the Cross-Appellant now

intend to assert in the appeal is as follows:

****
1.

Idaho Code §12-117 - Attorney Fees: The District Court abused its discretion in

finding that Defendants/Cross-Appellants were not entitled to make an application for attorney
fees based upon its finding that Plaintiff/Cross-Respondent acted without a reasonable basis in
fact or law, '"[t]or the reasons set forth'' in the Court's final order.

*****
2.

~OTICE

No order been entered sealing all or any portion of the record.

OF CROSS APPEAL - 2

3.

(a)

A reporter's transcript is requested of the April 28. 20 I 1 and May 26. 201 l
hearings.

(b)

The Cross Appellants request the preparation of the following portions of
the reporter's transcript: The reporter's standard transcript as defined in
Rule 25( c ), 1.A.R.

4.

Cross Appellants request that those documents which are automatically included

under Rule 28, I.A.R., be included in the clerk's record.
5.

(a)

That a copy of this notice of appeal has been served on each reporter of
whom a transcript has been requested as named below at the address set
out below:
Francis J. Morris
Ada County Courthouse
200 W. Front Street
Boise, ID 83 702
Diane Cromwell
Ada County Courthouse
200 W. Front Street
Boise, ID 83 702

(b)

That Cross Appellant ts exempt from paying the appellate filing fee
because Section 67-2301, Idaho Code, provides that no filing fee shall be
charged for services rendered to any state officer in the performance of his
official duties.

( d)

That service has been made upon all parties required to be served pursuant
to Rule 20, I.A.R.

'.\OTICE OF CROSS APPEAL - 3

l

Respectfully submitted

this~ day of August, 2011.
MOORE SMITH BUXTON & TlJRCKE, CHARTERED

r

Paul J. Fitzer
~Attorney for Defendants/Cross Appellants

:\OTICE OF CROSS APPEAL - 4

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the\ \ day of August, 2011, I caused to be served a
true and correct copy of the foregoing NOtfCE OF CROSS APPEAL by the method indicated
below. and addressed to the following:
Matthew C. Williams
Valley County Prosecuting Attorney
Kenneth R. Annent
Valley County Deputy Prosecuting Attorney
P.O. Box 1350
Cascade, Idaho 83611
Attorney.for Plaintiff

U.S. Mail
Hand Delivered
- - Overnight Mail
- - Facsimile: (208)382-7124
-==E-mail: mwilliams@co.valley.id.us
karment@co.valley.id.us

Honorable Michael R. McLaughlin
Ada County Courthouse
200 W. Front Street
Boise, ID 83 702

U.S. Mail
Hand Delivered
-== Overnight Mail
Facsimile: (208)287-7529
E-mail: dcmclaum@adaweb.net

Diane Cromwell
Ada County Courthouse
200 W. Front Street
Boise, ID 83 702

U.S. Mail
Hand Delivered
- - Overnight Mail
- - Facsimile
-==};-mail:

Francis J. Morris
Ada County Courthouse
200 W. Front Street
Boise, ID 83702
Lawrence Wasden
State of Idaho
Attorney General
7 00 W. Jefferson Street, Suite 2 10
PO Box 83720
Boise. ID 83720-001 0

NOTICE OF CROSS APPEAL - 5

r /
_v_
U.S. Mail

Hand Delivered
-== Overnight Mail
Facsimile
E-mail:
U.S. Mail
Hand Delivered
Overnioht
Mail
-I:>
Facsimile:
E-mail:
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Date: 9/13/2011

Fou

Time: 08:23 AM

User: GARRISON

dicial District Court - Valley County

ROA Report

Page 1 of 2

Case: CV-2011-0000048-C Current Judge: Michael Mclaughlin
State Of Idaho vs. Michael Smith

State Of Idaho vs. Michael Smith
Date

Code

User

2/8/2011

NCOC

CGOODWIN

New Case Filed - Other Claims

CGOODWIN

Filing: A - All initial civil case filings of any type not Michael Mclaughlin
listed in categories B-H. or the other A listings
below Paid by: State Of Idaho, (plaintiff) Receipt
number: 0000481 Dated: 2/8/2011 Amount: $.00
(Cash) For: State Of Idaho, (plaintiff)

COMP

CGOODWIN

Complaint For Usurpation Of Office and For
Declaratory and lnjunitive Relief

Michael Mclaughlin

DOSI

CGOODWIN

Summons: Document Service Issued: on
2/8/2011 to Micheal Smith; Assigned to Sheriff
Office. Service Fee of $0.00.

Michael Mclaughlin

APER

GARRISON

Plaintiff: State Of Idaho, Appearance Valley
County Prosecutor

Michael Mclaughlin

2/10/2011

DOSS

CGOODWIN

Summons: Document Returned Served on
2/10/2011 to Micheal Smith; Assigned to Sheriff
Office. Service Fee of $0.00.

Michael Mclaughlin

2/17/2011

APER

HON

Defendant: Smith, Micheal Appearance Stephanie Michael Mclaughlin
J Bonney

NOAP

HON

Notice Of Appearance

Michael Mclaughlin

APER

HON

Defendant: Smith, Micheal Appearance Paul J
Fitzer

Michael Mclaughlin

HON

Filing: 11 - Initial Appearance by persons other
Michael Mclaughlin
than the plaintiff or petitioner Paid by: Bonney,
Stephanie J (attorney for Smith, Micheal) Receipt
number: 0000672 Dated: 2/18/2011 Amount:
$58.00 (Check) For: Smith, Micheal (defendant)

ANSW

THOMPSON

Defendant Michael Smith's Answer to Complaint
for Usurpation of Office and for Dclaratory and
Injunctive Relief

Michael Mclaughlin

MOTN

THOMPSON

Motion to Consolidate

Michael Mclaughlin

MOTN

GARRISON

Joint Motion to Dismiss or in the Alternative
Summary Judgment

Michael Mclaughlin

MEMO

GARRISON

Michael Mclaughlin
Joint Memorandum in Support of Motion to
Dismiss or in the Alternative Summary Judgment

AFFD

GARRISON

Affidavit of Lorena Behnke in Support of Joint
Motion to Dismiss

Michael Mclaughlin

AFFD

GARRISON

Affidavit of Patrick Cowles in Support of Joint
Motion to Dismiss

Michael Mclaughlin

AFFD

GARRISON

Affidavit OF Paul J. Fitzer in Support of Joint
Motion to Dismiss

Michael Mclaughlin

HRSC

GARRISON

Hearing Scheduled (Status 04/06/2011 04:00
PM) Court Call

Michael Mclaughlin

GARRISON

Notice of Telephonic Status Conference Under
l.R.C.P. 16(a) & 16(b)

Michael Mclaughlin

GARRISON

Notice of Telephonic Status Conference Under
l.R.C.P. 16(a) & 16(b)

Michael Mclaughlin

2/18/2011

2/28/2011

3/17/2011

3/21/2011

Judge
Michael Mclaughlin
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Date: 9/13/2011

Fou

Time: 08:23 AM

dicial District Court - Valley County

User: GARRISON

ROA Report

Page 2 of 2

Case: CV-2011-0000048-C Current Judge: Michael McLaughlin
State Of Idaho vs. Michael Smith

State Of Idaho vs. Michael Smith
Date

Code

User

4/6/2011

INHD

THOMPSON

Hearing result for Status held on 04/06/2011
04:00 PM: Interim Hearing Held Court Call
Court reporter None 5 minutes

Michael McLaughlin

HRSC

THOMPSON

Hearing Scheduled (Motion 05/26/2011 02:00
PM) Motion to Dismiss/Motion for Cross
Summary Judgment

Michael McLaughlin

4/11/2011

NOTH

PERRY

Notice Of Hearing - Joint Motion To Dismiss or in Michael McLaughlin
the Alternative Motion for Summary Judgment

4/20/2011

AFFD

HON

April 20, 2011 Affidavit of Kenneth R Arment

Michael McLaughlin

4/26/2011

MOTN

HON

Amended Joint Motion for Summary Judgment

Michael McLaughlin

MEMO

HON

Amended Joint Memorandum in Support of
Motion of Summary Judgment

Michael McLaughlin

ANTH

HON

AMENDED Notice of Hearing

Michael McLaughlin

5/12/2011

MEMO

HON

State's Memorandum in Opposition to
Michael McLaughlin
Defendants' Joint Motion for Summary Judgment

5/19/2011

MEMO

GRINDOL

Reply Memorandum In Support Of Motion For
Summary Judgment

THOMPSON

May 25, 2011 Affidavit of K Arment Incorporating Michael McLaughlin
Documents of Record in Related Proceedings in
Event Such Records Have Not Been
Consolidated

DCHH

THOMPSON

Hearing result for Motion held on 05/26/2011
02:00 PM: District Court Hearing Held
Court Reporter: Sue Wolfe
Number of Transcript Pages for this hearing
estimated: Motion to Dismiss/Motion for Cross
Summary Judgment

Michael McLaughlin

ADVS

THOMPSON

Case Taken Under Advisement

Michael McLaughlin

6/2/2011

THOMPSON

Memorandum Decision on The State's and
Defendant's Joint Motions For Summary
Judgment

Michael McLaughlin

6/3/2011

THOMPSON

Motion to Consolidate Cases for Appeal

Michael McLaughlin

JDMT

THOMPSON

Judgment

Michael McLaughlin

STAT

THOMPSON

STATUS CHANGED: Closed

Michael McLaughlin

CDIS

THOMPSON

Civil Disposition entered for: Smith, Michael,
Defendant; State Of Idaho,, Plaintiff. Filing date:
6/17/2011

Michael McLaughlin

APSC

GARRISON

Appealed To The Supreme Court

Michael McLaughlin

NOTA

GARRISON

NOTICE OF APPEAL

Michael McLaughlin

8/8/2011

ORDR

GARRISON

Supreme Court Order Consolidating Appeals

Michael McLaughlin

8/17/2011

LETT

GARRISON

Letters to Reporters Dianne Cromwell and Fran
Morris Re: Appeal Transcripts

Michael McLaughlin

8/23/2011

NOTC

GARRISON

Notice of Cross-Appeal

Michael McLaughlin

5/25/2011

5/26/2011

6/17/2011

7/28/2011

Michael McLaughlin
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

STATE OF IDAHO,
Plaintiff-Appellant,
v.
DONALD MICHAEL KEITHLY,
Defendant-Respondent/Cross-Appellant.

)

)
)
)

Supreme Court Docket No. 39033-2011
Valley County Docket No. 2011-148

)
)
)
)

CLERK'S CERTIFICATE OF EXHIBITS

)
)
)

STATE OF IDAHO,

)
)

Plaintiff-Appellant,
v.
YVETIE DAVIS,
Defendant-Respondent/Cross-Appellant.

STATE OF IDAHO,
Plaintiff-Appellant,

)
)

Supreme Court Docket No. 39034-2011
Valley County Docket No. 2011-46

)
)
)
)
)
)

)
)
)
)

Supreme Court Docket No. 39035-2011
Valley County Docket No. 2011-47

)
v.

)

)
PATRICK COWLES,
Defendant-Respondent/Cross-Appellant.

STATE OF IDAHO,
Plaintiff-Appellant,

)
)

)
)
)
)
)
)
)

v.

)

MICHAEL SMITH,

)
)

Defendant-Respondent/Cross-Appellant.

Supreme Court Docket No. 39036-2011
Valley County Docket No. 2011-48

)
)
)

191
CLERK'S CERTIFICATE OF EXHIB

I,

ARCHIE N.

BANBURY,

Clerk of the District Court of the

District of the State of Idaho,
certify t

t

NO.

in and for the County of Valley,

the following is a list of the exhibits,

and which have been lodged

DESCRIPTION

Fourth Judi

offered

do h
r

admi

th the Supreme Court or retained as
OFFER

T

SENT RETAINED

NONE

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the s
the said Court this 25th day of August, 2011.
ARCHIE N. BANBURY,
Clerk of the District Court

By:J~
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CLERK'S CERTIFICATE OF EXHIBIT

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

STATE OF IDAHO,
Plaintiff-Appellant,

)
)
)

Supreme Court Docket No. 39033-2011
Valley County Docket No. 2011-148

)

v.
DONALD MICHAEL KEITHLY,
Defendant-Respondent/Cross-Appellant.

STATE OF IDAHO,
Plaintiff-Appellant,
v.
YVETIE DAVIS,
Defendant-Respondent/Cross-Appellant.

)
)
)
)
)
)
)

CLERK'S CERTIFICATE TO RECORD

)

)
)
)
)
)
)
)
)

Supreme Court Docket No. 39034-2011
Valley County Docket No. 2011-46

)

)
STATE OF IDAHO,
Plaintiff-Appellant,
v.
PATRICK COWLES,
Defendant-Respondent/Cross-Appellant.

-

STATE OF IDAHO,
Plaintiff-Appellant,

v.
MICHAEL SMITH,

)
)

)
)
)
)
)

Supreme Court Docket No. 39035-2011
Valley County Docket No. 2011-47

)
)

)
)
)
)
)
)
)
)
)
)
)
)

Supreme Court Docket No. 39036-2011
Valley County Docket No. 2011-48

Defendant-Respondent/Cross-Appellant.

193
CLERK'S CERTIFICATE TO

n

t\

I,

ARCHIE

Judi ial
hereby
bound

IAR,

certi

ngs,

BANBURY,

strict of

under

pl

N.

that
my

of

the

State of Idaho,
the

foregoing

direction

documents

Clerk

and

Record

contains

District

of

the

~

~

and for the County of
in this
true

cause

and

and papers designated to be

the Notice of Appeal,

Court

was

correct

compi

copies

included under

any Notice of Cross-Appeal,

of
Rul

and any addi t

documents requested to be included.
I

do further certify that all documents,

x-rays,

charts and pictu

offered or admitted as exhibits in the above entitled cause, if any, will
duly

lodged

with

the

Clerk

of

the

Supreme

Court

along

with

the

u

Reporter's Transcript and Clerk's Record as required by Rule 31 of the
Appellate Rules.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the sea

:

the said Court this 25th day of August, 2011.

ARCHIE N. BANBURY
C rk of the Dist

ct Court
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CLERK'S CERTIFICATE TO

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

STATE OF IDAHO,

)

)
Plaintiff-Appellant,
v.

)
)
)

Supreme Court Docket No. 39033-2011
Valley County Docket No. 2011-148
CLERK'S CERTIFICATE OF SERVICE

)
DONALD MICHAEL KEITHLY,

)

)
Defendant-Respondent/Cross-Appellant.

)
)

)
STATE OF IDAHO,
Plaintiff-Appellant,
v.
YVETIE DAVIS,
Defendant-Respondent/Cross-Appellant.

)

)
)
)
)
)

Supreme Court Docket No. 39034-2011
Valley County Docket No. 2011-46

)
)
)

)
)

STATE OF IDAHO,

)
)

Plaintiff-Appellant,

)

Supreme Court Docket No. 39035-2011
Valley County Docket No. 2011-47

)
)

v.

)
PATRICK COWLES,
Defendant-Respondent/Cross-Appellant.

)

)
)
)
)

STATE OF IDAHO,
Plaintiff-Appellant,

)
)
)

Supreme Court Docket No. 39036-2011
Valley County Docket No. 2011-48

)

v.

)
)

MICHAEL SMITH,

)
)

Defendant-Respondent/Cross-Appellant.

)
)

195
CLERK'S CERTIFICATE OF

I,

ARCHIE N.

BJ.\.NBURY,

Clerk of

the

District

Court

of

the

Fourth

Juel

District of the State of Idaho,

in and for the County of Valley, do

certify

that

served or mailed,

postage

prepaid,

I

have

personally

one

copy

of

the

Clerk's

by United Stat s

Record

and

any

rt

Transcript to each of the Attorneys of Record in this cause as follows:
MATTHEW C. WILLIAMS
VALLEY COUNTY PROSECUTOR
INTERDEPARTMENTAL MAIL
HAND DELIVERED

PAUL J. FITZER/STEPHANIE J. BONNEY
MOORE SMITH BUXTON & TURCKE
950 W. BANNOCK ST., SUITE 520
BOISE,
ID 83702

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal
the said Court thi

day of

2011.

ARCHIE N. BANBURY,

By~~
Deputy
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